
I
t has been 15 years since the EU aligned the 
definition of significant market power (SMP)  
to the concept of dominance under EU 
competition law. Since then, SMP has been a 

cornerstone for the imposition of telecoms access 
and interconnection regulation in the EU. Under 
the SMP regime, national regulatory authorities 
may only impose and keep certain obligations  
(such as access and interconnection price caps) on 
operators holding single or collective SMP in a 
relevant market. 

To assist the national regulatory authorities in 
their relevant market analysis1 with a view to 
assessing whether any operator in such a market 
holds SMP either alone or jointly with others, the 
European Commission issued guidelines setting out 
how the general EU competition law concepts of 
single and collective dominance should be applied 

in the electronic communications sector.2 A peer 
review mechanism was also introduced as an 
additional safeguard for a consistent application of 
SMP regulation across the EU. Accordingly, each  
national regulatory authority must notify its 
proposed draft SMP designation to the Commission 
for prior approval.3 

The SMP guidelines have largely stood the test of 
time, serving as a fundamental reference for the 
decision-making practice of national regulatory 
authorities, the Commission and the courts.4 In 
addition, many other regimes outside the EU have 
adopted similar SMP regimes and guidelines.5 

The Commission is required by law to review the 
SMP guidelines regularly to make sure that they 
remain up to date with the latest market, 
technology and economic developments. This year, 
two developments have prompted the Commission 
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to review the guidelines. First, the EU institutions 
are negotiating the proposed recast of the electronic 
communications regulatory framework into the 
European Electronic Communications Code 
(‘Code’).6 Second, BEREC, the body of European 
national regulators, is advocating expanding the 
concept of SMP to allow national regulatory 
authorities to regulate ‘tight oligopolies’.7

Against this background, this article provides an 
overview of the state of the debate and concludes 
that, as a matter of law, the review of the SMP 
guidelines ought not to lead to an expansion of the 
concept of SMP.

COMMISSION CONSULTATION 
The Commission launched a consultation8 on the 
need to update individual sections of the SMP 
guidelines, as follows:

 Market definition. The Commission is  
consulting on whether to update the guidelines 
with the latest decision-making practice on  
the substitutability between traditional 
communications and new online services, such  
as instant messaging apps. 

 Single and collective SMP. The consultation 
document gives particular emphasis to the question 
of whether the guidelines should be updated in 
light of the landmark Airtours9 case, in which the 
EU General Court clarified the criteria for a finding 
of collective dominance under EU competition law.10

 Remedies. The consultation document gives the 
option of removing the section of the guidelines 
dealing with remedies in light of the experience the 
national regulatory authorities have gained in this 
regard since 2002.

 Powers of investigation and cooperation. The 
consultation considers the removal of the section 
dealing with powers of investigation and 
cooperation between the national regulatory 
authorities for market analysis. The consultation 
document suggests that this section may no longer 
be necessary because it duplicates the requirement 
in the Framework Directive (one of the directives in 
the regulatory framework) and is covered in the 
rules that have been developed by the national 
regulatory authorities. Similarly, the consultation 
document asks whether any update is required on 
the procedures and duration for consultation and 
publication of national regulatory authorities’ 
decisions, in light of the most recent case law.11

The current commissioner for the digital single 
market, Andrus Ansip, said of the SMP guidelines 
review: “Telecommunications are the backbone of the 
digital single market, which is why we have to check 
thoroughly how best to regulate markets in this fast-paced 
environment and how to ensure a level playing field for all 
operators, whether big or small. The consultation will 
support us in making our guidelines fit for the future.”

Member states, national regulatory authorities, 
national competition authorities, electronic 
communications providers, academics in law and 
economics, and consumers were invited to express 
their opinion in particular on the theoretical 
concepts underpinning the relevant markets 
definition, as well as on single and collective 
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dominance in the electronic communications sector 
for the purpose of the ex ante regulation. The 
results of this public consultation will provide 
guidance to the Commission in the review process 
of the 2002 SMP guidelines in time for the 
implementation of the new Code.

AIRTOURS AND IMPALA CASES
Under the Framework Directive, the assessment of 
SMP has to be in line with EU competition law 
principles as set out in the jurisprudence of the EU 
courts. The policy objective of the SMP guidelines 
review is to ensure that the guidelines are fully up 
to date and can provide the best possible guidance 
to national regulatory authorities on how to  
address remaining bottlenecks in electronic 
communications markets.

In particular, the SMP guidelines were adopted 
before the landmark Airtours and Impala12 
judgments clarified the criteria for a finding of 
collective dominance in oligopolistic markets and 
the approach to take when using the criteria under 
EU competition law, as follows:

 Each member of the oligopoly must have the 
ability to know how the other members are 
behaving in order to monitor whether or not they 
are adopting a common policy

 Tacit coordination must be sustainable over time, 
that is to say, there must be an incentive not to 
depart from the common policy on the market

 The foreseeable reaction of current and future 
competitors, as well as of consumers, must not 
jeopardise the results expected from the common 
policy.

In addition, the Impala judgment warned against 
a mechanical approach involving the separate 
verification of each of these criteria taken in 
isolation, and instead recommended taking  
account of the overall economic mechanism of a 
hypothetical tacit coordination. For example, the 
judgement concluded that the assessment of the 
first criterion (transparency) should not be 
undertaken in isolation and in an abstract manner. 

Such an assessment must be carried out using  
the mechanism of a hypothetical tacit  
coordination as a basis. It is only if such a 
hypothesis is taken into account that it is possible to 
ascertain whether any elements of transparency 
that may exist in a market are capable of facilitating 
the reaching of a common understanding on the 
terms of coordination and/or of allowing the 
competitors concerned to monitor sufficiently 
whether the terms of such a common policy are 
being adhered to.

The current SMP guidelines note that two or  
more undertakings would be considered to be  
in a position of collective SMP when they had 
substantially the same position vis-à-vis their 
customers and competitors as a single firm. In 
addition, the Framework Directive includes a list of 
criteria that largely overlap with the conditions set 
out by the EU courts in the Airtours and Impala 
cases. But at the time, the Commission noted that 
the case law was still developing. The case law, and 
indeed the markets themselves, have moved on.  
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ASSESSING THE COMMENTS – AND BEREC’S POSITION
The Commission has not yet published the 
responses received during the consultation. 
However, based on the few responses that have been 
made available by trade associations, it seems that 
the most contentious issue in the debate is whether 
to extend the concept of SMP to capture tight 
oligopolies. Here the battle lines could not be 
clearer. On the one hand, there is BEREC advocating 
a new concept of SMP, which would include tight 
oligopolies in addition to single and collective 
dominance. On the other hand, there seem to be all 
other respondents that are against the extension of 
the concept of SMP to include tight oligopolies. On 
balance, it is difficult to see a legal basis for the 
changes proposed by BEREC. 

First, BEREC regrets that the review of the SMP 
guidelines is conducted in parallel with the Code 
legislative process, and not consecutively. “Indeed,  
the current review of the guidelines relies on the existing 
[regulatory] framework, meaning that the possible evolution 
of the framework will not necessarily be taken into account 
in this guidelines review.” BEREC says that in line with 
previous reports as well as ongoing discussions on 
the new Code, there is also a need to address 
competition issues derived from tight oligopolies. 

BEREC’s response is mainly focused on collective 
dominance. “The evolution of electronic communication 
services markets from single SMP to oligopolistic structures 
makes the issue of identifying joint dominance more  
urgent. Yet, past experiences showed that national 
regulators have had problems when trying to identify  
joint dominance.” 

BEREC also notes that the standard of proof for 
collective dominance appears to be higher than  
the standard of proof for individual SMP. To remedy 
this imbalance, BEREC proposes a new concept of 
‘unilateral market power’ (UMP). Although the 
precise contours of the UMP definition proposed by 
BEREC remain to be determined, it is understood 
that UMP would be equivalent to the concept of 
unilateral effects under the EU merger regulation 
and the EU horizontal merger guidelines.13 

BEREC has suggested expanding the definition of 
SMP to include a situation where “two or more 
undertakings are each deemed to enjoy a position 
equivalent to having significant market power when they 
might significantly impede effective competition”. 
Alternatively, BEREC suggested introducing the new 
concept of UMP into the Code, as follows: “An 
undertaking shall be deemed to have unilateral market 
power where, in the absence of significant market power, it 
enjoys a position of economic strength by virtue of the 
weakness of competitive constraints in an oligopolistic 
market, enabling it to act in a manner which is detrimental 
to consumer welfare.”14 BEREC is of the view that: 
“National regulatory authorities should be equipped with 
the relevant regulatory tools to robustly assess such market 
conditions and also remedy any market failures arising 
from a finding of UMP.”

The following characteristics could be associated 
with UMP, says BEREC: 
a) High market concentration
b) High entry barriers and a lack of entry 
c) A lack of countervailing buyer power

14  InterMEDIA | October 2017 Vol 45 Issue 3 www.iicom.org

d) A lack of innovation (‘mature technologies’) 
e) Capacity constraints 
f) Low price sensitivity 
g) Low market growth (‘mature markets’).15

 
UNILATERAL EFFECTS AND UMP
The Commission has reviewed several mergers in 
the mobile and cable sectors in recent years. Most of 
these cases triggered in-depth investigations and 
were ultimately cleared, subject to remedies. 
However, in the UK, the attempted merger between 

mobile operators Three 
and O2 was eventually 
blocked last year. In all 
these merger cases, the 
Commission’s finding of a 
significant impediment to 
effective competition was 
based neither on single 
dominance nor on 
coordinated effects, 

although the latter were not excluded in the Irish 
and the two Austrian cases. This makes these cases 
so-called ‘gap’ cases. That term refers to the 
perceived gap in coverage of the original EU merger 
regulation of 1989, in which the substantive test 
was focused on dominance, either by a single 
company (single dominance) or by several 
companies coordinating their conduct (collective 
dominance or coordinated effects) – just like in the 
current SMP guidelines. This substantive test was 
changed in 2004, when the current EU merger 
regulation was enacted. Under the current test, 
mergers must be prohibited if they would 
significantly impede effective competition. 

The revised EU merger regulation and revised EU 
horizontal merger guidelines make it clear that,  
in oligopolistic markets, mergers can lead to a 
significant impediment to effective competition 
even when they do not lead to single dominance or 
coordinated effects. The legal test for these gap cases 
is whether the merger involves “the elimination of 
important competitive constraints that the merging parties 
had exerted upon each other, as well as a reduction of 
competitive pressure on the remaining competitors”. The 
Commission’s recent mobile and cable merger cases 
shed light on the elements that it takes into account 
to assess whether this is the case in mergers 
involving oligopolistic markets.

BEREC seems to suggest that the concept of 
unilateral effects can also fill the perceived gap in 
the SMP guidelines to give national regulatory 
authorities the power to impose ex ante regulation 
in oligopolistic markets. In fact, the guidelines 
already suggest that an SMP assessment is similar to 
a merger control assessment to the extent that both 
assessments require an ex ante analysis. However, 
there is more than meets the eye to this parallel.  
A detailed review of the elements which constitute 
the foundations of the concept of unilateral effects 
in merger control assessment would demonstrate 
that BEREC’s suggested parallel is ill-founded. 
Unilateral effects are aimed at assessing the 
competitive impact of a reduction in the number of 
market players caused by a merger, based on a 
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number of quantitative and qualitative factors 
(which are further outlined below). In an SMP 
assessment, there is no reduction in the number of 
market players caused by a merger.

The EU horizontal merger guidelines set out a 
number of non-exhaustive and cumulative factors 
for the assessment of unilateral effects in the 
context of mergers in oligopolistic markets. These 
include the following: 

 Significant increase of market share arising from 
the merger

 Closeness of competition
 Diversion of sales from one of the merging parties 

to the merged entity
 Reduction of available sources of supply
 Barriers to entry or expansion. 

However, the application of these factors to a 
situation where there is no reduction in the 
number of players resulting from a merger would 
be problematic. In a SMP analysis, absent a merger 
there would be: 

 No increase in the concentration levels of a market
 No removal of a close competitor
 No diversion of sales from one competitor to the 

other (therefore, any upward price pressure 
calculations would not be determinative of the 
existence of unilateral effects)

 No reduction in the available sources of supply 
and no change in the level of barriers to entry or 
expansion. 

On this basis, this type of unilateral effects 
analysis would not be suitable for the purposes of 
SMP analysis. 

LIMITATIONS OF THE SMP REVIEW
Even if the transposition of the concept of unilateral 
effects from the EU merger regulation into SMP 
regulation were warranted (although it does not 
appear to be so, as explained above), the SMP review 
cannot, as a matter of law, change the concept of 
SMP. The term SMP is defined in a directive and  
only the new Code could change that definition.  
On this basis, the review of the SMP guidelines 
should not be used as an opportunity to introduce a 
new concept of SMP through the back door. 

Any extension of the concept of SMP beyond the 
existing boundaries of the concept of single and 
collective dominance (as defined in the EU case law 
to date) would arguably be contrary to the existing 
legal construct of the SMP guidelines and the 
Framework Directive that form the basis for the 
adoption and review of the guidelines.

As regards the Code, it remains to be seen 
whether the concept of SMP will be changed or not. 
The initial Commission proposal contained no 
changes to the definition of SMP. At the time of 
writing, the position of the European Council is  
not known. However, there are indications that the 
European Parliament intends to propose certain 
changes to the definition of SMP in the Code. 

For example, the European Parliament’s 
Committee on Industry, Research and Energy (ITRE) 
has suggested an amendment to Article 61 of the 
Code to the effect that there can be a finding of 
joint dominance “even in the absence of structural or 
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other links between them, when the market structure 
enables them to behave to an appreciable extent 
independently of competitors, customers and ultimately 
consumers”. ITRE suggested that this may be the  
case where a market displays the following 
characteristics: a high degree of concentration; a 
high degree of market transparency providing 
incentives for parallel or aligned anti-competitive 
behaviour; the existence of high barriers to entry; 
and the foreseeable reaction of competitors and 
consumers would not jeopardise parallel or aligned 
anti-competitive behaviour.

This new definition would seem to be broadly in 
line with the criteria for a finding of collective 
dominance in the Airtours and Impala cases. 
However, the codification of such case law creates 
the inherent risk of creating a sector-specific 

definition of collective 
dominance. It would 
instead be preferable to 
keep the definition of SMP 
in line with the definition 
of collective dominance as 
in Article 102 of the 
Treaty on the Functioning 
of the EU and replicated 
in the Commission’s 

original Code proposal. Doing so would avoid the 
risk of interpretative conflicts arising from the 
future evolution of the case law on collective 
dominance under general EU competition law.

NEXT STEPS
The Commission has stated that it will publish  
the responses to the consultation on the SMP 
guidelines review, but has not given a date and it is 
not known whether the Commission will publish a 
revised draft of the guidelines for another round  
of consultation before adopting the final version. 
Given the necessary link between this review and 
the Code proposal negotiations, the publication  
of a draft of the revised guidelines for another  
round of consultation before their adoption would 
make sense. 
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