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by Peter S. Grant

Video on the Internet:
Where's the local content?
Cultural diversity issuesare about to pounce in the web world

All the observers agree. Video is starting
to take over the Internet. As high-speed
broadband rolls out around the world, we
are seeing a massive increase in internet
traffic, driven by file-sharing of video clips
and downloads of film and TV shows. Cisco
estimates that this year (2008), video is already
accounting for 26% of global Internet traffic;
by 2011, this is projected to rise to 68%.
But given the heightened awareness of the
importance of cultural diversity around the
world, does this video traffic include a reasonable balance of local aswell asforeign content?
And if not, what can be done about it?
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To answer that question, it is important to
look more closely at what kind of video expression there is on the net. In a report issued late
in 2006, the CRTC, the Canadian communications regulator, divided audio-visual content
on the Internet into three broad categories:
)} User-generated content. This tends to
be inexpensively produced, largely noncommercial, lower quality content.
)} Relatively inexpensive, commercial
content. This includes news and sports
clips, music and other information and
entertainment content.
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» High quality, relatively expensive programming, such as drama and documentary.
This three-way categorization
is useful,
since each of these categories is confronted
with a different economic model.
The first category - user-generated content
- is exploding. This type of content is manifested in the success of social networking sites
such as "YouTube" and "MySpace". And this
kind of content is not likely to be dominated
by anyone country. Talent is everywhere and
the Internet can deliver it efficiently. Most of
this material is in short form, under 3 minutes
in length.
The second category - relatively inexpensive, commercial content like news clips
- is also very prevalent and locally-produced
content is generally holding its own. This also
is no surprise since news and sports are two
genres where content specific to a country will
always be of more interest to local audiences.
So that takes us to the third category,
described as "high quality, relatively expensive
programming, such as drama and documentary." In this third category, there is relatively
little programming that is being created specifically for the Internet. It is true that you can get
expensively produced films and TV series on
the Internet, whether through ad-supported
"catch-up" TV or through subscription videoon-demand. But all this material was originally produced for other platforms - theatrical
exhibition, or conventional, specialty or pay
TV - and then made available on the Internet.
Simply put, the Internet provides a useful way
of aggregating expensive audiovisual content
made for other media, but it does not finance
that content.

"Webisodes" - short audiovisual pieces
can be distributed on YouTuDe
In the U.S., we are beginning to see some
high quality programming
material created
expressly for the Internet. But so far, very little
of it takes the form of full length episodes

of the kind seen on TV. Instead you have
so-called "webisodes" - short audiovisual
pieces that can be distributed on YouTube, or
"mobisodes" the equivalent for cell phones.
These webisodes or mobisodes are largely
financed by the existing U.S. networks as a
promotion for their traditional programs. But
in smaller countries, there is not yet a business
model that supports even these short-form
programs, given their cost.

An international

problem

So in this third category, countries outside
the U.S. have a problem. Even on conventional
TV, this high-value category is where local
production needs the most help and where
the economics are the most problematic,
given the ready availability of attractive U.S.
TV drama series at prices that are a fraction of
their production cost. In most countries, the
production of high cost audiovisual programs
is dependent on a "cultural tool kit" of policy
measures, including support of public broadcasting, regulatory
requirements
imposed
on private broadcasters, and subsidies and
tax incentives. If anything, the problem is
even greater on the Internet. Except where
the content is user-generated, or consists of
relatively inexpensive commercial content,
the business model is not there to support
the financing of this kind of programming.
As a result, absent regulatory measures, this
category of content will tend to be dominated
by U.S. content.
So that begs the question, how can countries
outside the U.S. support the creation of
national high-quality content for the Internet?
In particular, what might be an appropriate
regulatory agenda to stimulate high value
local content on the Internet? I see such a plan
as having a number of components.
The first and most important
regulatory policy is to continue the application of
existing cultural policy measures supporting
high-value local content on traditional television and pay and specialty TV services. The
reason is that the programming those services
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finance will also show up on the Internet.
And so to the extent you expand the choices,
range and varieties of expression in traditional
media, that pluralism is likely to carry through
to the Internet. In that sense, the Internet can
serve as a "force multiplier" for policies that
support diverse local content in traditional
media.
This may not be as easy as it seems. The
traditional TV business model is itself under
pressure in many countries as eyeballs and
revenues migrate to the pay and specialty
programming services, which are supported
by both ad and subscription revenue. And
the traditional TV networks have to be careful
about using the Internet as an additional
platform for their programs, for fear that it
cannibalizes traditional viewing and they end
up trading "analog dollars for digital pennies,"
in the memorable phrase of NBC Universal
chief executive Jeff Zucker. So the continued
financing
of local high-value audiovisual
programs by TV networks may require support
from subscription-supported platforms as well
as innovative financing structures and regulatory approaches.
In regard to the Internet itself, the key focus
of support should be on high quality, relatively
expensive audio-visual programming,
not
on user generated content. The high quality
genre - even in the form of short webisodes
- is the hardest to finance and is the genre
where U.S. entertainment
programs would
otherwise dominate the system. However,
because of the nature of the medium, there
is room for a much wider cast of independent
producers and not just those that currently
produce traditional film or TV programs.

A role for the public
broadcaster?
A crucial part of any Internet strategy should
be a pro-active role for the public broadcaster.
In the United Kingdom, the BBC has been a
front-runner in this regard, particular in regard
to on-demand services. Since the BBC iPlayer
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was launched in Christmas 2007 up to the
end of March 2008, users in the UK watched
more than 42 million programs on the service.
In countries with strong public broadcasters,
those broadcasters typically operate the most
popular television-related websites. For this
and many other reasons, it makes sense to
support efforts by the public broadcaster to
provide access to Internet content.
That being said, however, public broadcasters need the resources to do an adequate
job and some of them are under-funded. To
add source diversity, particularly in markets
where the public broadcasters aren't sufficiently funded, countries need to turn to the
private sector. Many countries already apply
scheduling quotas to private broadcasters.
However, exhibition requirements would be
hard to apply when you have on-demand
streaming or downloading. But that does not
exhaust the possible options to consider.
In December 2007 the European Commission adopted a new Audiovisual Media Services
Directive, which amended and renamed the
Television without Frontiers Directive. Under
the new Directive, non-linear or "on-demand"
programming on the Internet is subject to the
following obligation in Article 3i of the new
Directive:
"Member
States shall ensure that ondemand audiovisual media services provided
by media service providers under their jurisdiction promote, where practicable and by
appropriate means, production of and access
to European works. Such promotion could
relate, inter alia, to the financial contribution
made by such services to the production and
rights acquisition of European works or to the
share and/or prominence of European works
in the catalogue of programmes offered by
the on-demand audiovisual media service."
The actual measures to be applied by each
member state to the website operators or
Internet service providers in their jurisdiction
are left to each member state to determine. It
is too early to see how member states in the
EU will choose to implement the Directive or
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But in my view, it will be equally if not more
important
for governments
to support
promotion.
Here one has to remember the lessons of
the long tail. To increase demand for niche
titles, access on the Internet is not enough.
You also need promotion. 50 some countries
may choose to support the creation of new
Expenditure rules?
or augmented websites by broadcasters and
50 while scheduling rules don't make much producers to promote local content. Local
sense for on-demand services, it would be creators need to generate interest through
possible to apply expenditure rules on the key e-mail lists, cinema clubs, blogs, community
players. In Canada, the CRTC requires cable websites, My5pace, social networking sites,
and satell ite distri butors and video-on -demand
and the like. They need help to go up against
operators to contribute 5% of their revenue to the huge promotional star-based machinery
funding for Canadian programming. Internet of the majors.
operations are currently exempted from
An example of such a website in the United
licensing. However, the CRTC has recently Kingdom is "Myfilms" which is a U.K. website
decided to commence a proceeding into created with funding from the U.K. Film
new media to see if that exemption is still Council. The purpose of that website was to
warranted.
provide a place where U.K. moviegoers could
In that regard, it would be quite feasible for recommend independent films to each other.
governments or regulators to impose a levy In funding the site, the U.K. Film Council
on internet service providers (15Ps)to support
expressed the hope that in this way the movie
local Internet content. In France, for example, business "will start to follow trends in music,
legislation was adopted in 2007 which would with online communities championing a more
extend the obligation on broadcasters to diverse range of talent." Given the promipay a levy on their turnover to COSIP, the nence and influence of social networking sites
cinematic and audiovisual production fund, to in driving demand for audiovisual content,
all providers of audiovisual services, including
this kind of initiative also needs to be part of
those doing so via new media like the Internet.
any local content strategy for the Internet.
Applying such an obligation to 15Ps at a
Needless to say, this list is only a tool kit,
national level is also facilitated by the fact that
not a prescription. These measures can all be
in each country 15Pservice is typically provided
useful but it will be up to individual countries
by relatively few corporate entities already
to decide whether to focus on some of them
regulated locally as cable, telco or cellphone
or all of them to advance the cause of diverse
companies. 15Ps will obviously resist such
cultural expression on the Internet.
measures, arguing that their emphasis needs
to be on rolling out broadband access rather
Peter S. Grant 200 . Peter Grant i Coun el,
than on financing content. But that begs the
McCarthy Tetrault LLP, Toronto
anada and Adjunct
question, what is the point of infrastructure
Professor, Faculty of Law Uni ersity of Toronto.
development if all it delivers is foreign highHe is a co-author of Blockbuster and
value content?
Trade Wars: Popular Culture in a Globalized World,
Finally, we have the use of subsidies and
published by Douglas & cIntyre in 2004. The views
tax incentives. And here, governments can
expressed in this article are those of the author only
certainly support local high quality audioviand do not represent the views of
McCarthy Tetrault LLP or any of its client.
sual production earmarked for the Internet.
if their approaches turn out to be effective.
However, the Directive makes clear the importance of ensuring that local content is available
on new media. It is also noteworthy that
attention has been focused on the financing
of local content as well as on its promotion
and availability.
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by Todd Daubert and Devin Crock

Regulation enthe Age of Interactive
Video and User-Generated Content
As platforms, services, and applications proliferate, just what is the balance in the policymaking between accessand privacy?
With each passing year, people
around the world increasingly rely
upon multiple technologies and
service platforms to communicate
and interact with others. Technologies that enable interactive
video and facilitate rapid publication of user-generated content
are changing the way we communicate and blurring the traditional
distinctions
between
service
providers/broa dcasters/ pub Iishers
and end users/viewers. Technological convergence similarly is
blurring
traditional
distinctions
between
service types
(e.g.,
wireline and wireless) and among
networks, services and applications. Advances in roaming and
nomadic technologies have also
blurred the lines separating the
jurisdiction of various lawmakers
over such technologies
and
services. The pace of innovation
has not only outstripped traditional regulations but also made it
much more difficult for regulators
to address issues facing the public
without inadvertently inhibiting
technological developments that
would benefit the public.
As people increasingly rely
upon technology to communicate and interact with others,
concern about privacy has grown
exponentially. The fear of harm
that can result from the misuse
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of personal information has led
regulators to focus more intently
upon protecting the privacy of
end users, despite the fact that
end users frequently overlook the
greatest security risks and neglect
to take even the most basic steps
to protect themselves. The key to
successfully balancing the goals of
accessand privacy is to understand
fully the social and technological
forces that shape the relevant
issues. With this understanding,
regulators can, when necessary,
adopt rules and policies that focus
on results and relevant behavior
rather than on technology, which
can create competitive and technological disparities that harm the
marketplace and the public.

The pace of innovation
and technological
neutrality
The most challenging obstacle
regulators face when they seek to
protect the privacy of the public
in the age of interactive video
and user-generated content is the
pace of technological innovation.
Technology is changing faster
than regulators can draft, adopt
and implement regulations, and
the rate of change shows no sign
of slowing. Regulators obviously
should not seek to slow the pace

of
technological
innovation.
Likewise,
regulators
generally
should not seek to speed the pace
at which they draft, adopt and
implement regulations, because
undue haste in rulemaking can
result in regulations and policies
that cause more harm than good
to the public. Rather, regulators should seek to adopt rules
and policies that are technologically and competitively
neutral.
Technologically and competitively
neutral regulations are more likely
to achieve the desired results
without
becoming prematurely
obsolete or inhibiting innovation.
Adopting
rules and policies
that do not explicitly discriminate against specific types of
technologies or competitors
is
relatively straightforward.
The
much harder challenge is to avoid
adopting rules and policies based
upon assumptions that implicitly discriminate against specific
types of technologies or competitors. Implicit
discrimination
is
more likely to occur when regulators adopt rules and policies
that focus upon specific types of
technology
(e.g.,
the
rules
the
Federal
Communications
Commission ("FCC") has imposed
upon "Interconnected Voice over
Internet Protocol Services") or
update rules and policies origi-

