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by Katrina Dick

Premium rate services regulation:
how much, how far?
Industry, post-scandal, needs to restore reputation
Premium Rate Services (PRS) have become
commonplace in today's television programmes,
but in recent years as their popularity has increased,
they have been the cause of much controversy.
PRS cover a wide range of actions, from phone
information services, to phone chat services to
interaction with a television programmes. This
article deals with the interaction with television
programmes where viewers are charged by their
phone provider to interact or participate. PRS services, in this context, encourage viewers through
the use of on-screen reminders, to call or text a
premium rate service; for example competing for
an opportunity to appear on Who Wants to be
a Millionaire involves a phone call which costs
£1.20.
The PRS industry is estimated to be worth over
£1 billion per year in the UK, with approximately
40,000 services in operation at any one time. The
services vary from fixed line telecoms services to
mobile services and other content to reverse-billed
text messages. Research carried out for PhonepayPlus (PPP), the premium rate regulator, shows that
38% of UK consumers have used a phone-paid
service.
However as the use of PRS has grown, boundaries became blurred, regulations confused, and
their (mis)use has revealed a need for clarity
to restore the reputation of the broadcasting
industry.

Recent scandals
Some of the most prominent scandals to
emerge in the last few years are listed below:
» In November 2006 Ofcom fined the BBC, for
the first time, for a breach of the Broadcasting
Code during a live transmission of Blue Peter. It
was fined £45,000 for using a child studio guest
to fake the role of a viewer who had called in
to enter a telephone competition. It was then
fined another £5,000 for repeating this same
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episode on CBBC and failing to make it clear
to viewers that the competition had already
closed.
> The Channel 4 You Say We Pay game on the
Richard and Judy programme and the Deal
or No Deal programme were fined £1.5m
for selecting potential contestants who had
called in live early on in the programme, whilst
continuing to prompt viewers to call in who
had no chance of being selected.
> GMTV received a £2 million fine in September
2007 for misconduct in viewer competitions
where winners were picked early meaning
that half of all callers never had a chance of
winning. Despite Opera Telecom, the company
that managed the phone-ins, being found to
be the party at fault - it was fined £250,000
separately - GMTV was given the £2 million fine
for showing gross negligence in failing to run
proper competitions.
> In May 2008, ITV was hit with a record £5.675
million fine for the "abuse of premium rate
services".
> Ant and Dec's Saturday Night Takeaway received
a fine of £3 million for a series of breaches
concerning three of its competitions: Grab
the Ads, where finalists were selected before
telephone lines were closed, Jiggy Bank, where
finalists were chosen due to their location,
and Win the Ads, where finalists were chosen
on the basis of their "suitability" to appear on
television.
> Ant and Dec's Gameshow Marathon, also made
by LWT, was fined £1.2 million, following six
occasions when winners of the Prize Mountain
Competition were selected "based on their suitability to be on screen".
> Soapstar Superstar, made by Granada Television, was fined £1.2 million after results were
finalised in one programme before the phone
lines had closed. The show's production team
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also overrode song choices voted for by viewers
"on a number of occasions".
» The BBC received a £400,000 fine in 2008 for
deceiving its viewers over competitions which
included Comic Relief, Sport Relief, Children in
Need and the Liz Kershaw and Russell Brand
radio shows where production staff made up
competition winners and posed as contestants.
» Only recently on 27th April 2009, the BBC
narrowly escaped receiving a fine for Strictly
Come Dancing after a glitch in the scoring
system meant that hundreds of viewer votes
were not counted.

The Ayre Inquiry
Current regulation of the PRS industry was
developed against the background of these scandals and of the Ofcom inquiry into the industry
and the relationships between the various parts of
the industry.
In 2007, Ofcom asked Richard Ayre, a nonexecutive member of the Ofcom Content Board
and former Deputy Chief Executive of BBC News,
to conduct an inquiry into the use of PRS, and
propose recommendations on the actions necessary to restore public confidence and trust

In July 2007 the Ayre Inquiry published its findings. It found that the failures were caused by the
absence of adequate systems to audit compliance
and a lack of transparency and accountability
throughout the contract chain. It also found some
confusion as to who regulated the industry and
what regulations applied to whom.
The most important conclusion from the
inquiry was the need to instill into broadcasters
and producers a clear understanding of their obligations, and instigate further regulatory intervention. The main recommendation was to make
broadcasters directly responsible for PRS compliance right the way through the supply chain - in
the same way they are for broadcast content. This
would acttoincentivise broadcasters to exercisedue
diligence in the design, commissioning, delivery
and auditing of PRS based programming.
Ofcom accepted Ayre's findings and has implemented them. It also published a consultation
on the regulation of dedicated participation TV
services (typically quiz, psychic and adult chat
services, which rely heavily on PRS) and in April
2008 proposed new rules to toughen regulation
of those services.
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Originating Network
Operator

» Viewer calls via
ONO billing
network
» Charge applied
to viewer's bill
» ONO attracts low
% of call charge

Terminating
> Network
Operator

» PRS call received
byTNO
» TNO connects
call to SP
» TNO contracts
directly with SP/
supplier's SP
» TNO attracts low
% of call charge

Service
Provider

» Receives call/
vote/competition
entry
»IVR technology
captures caller's
details
» SP attracts low %
of call charge

The PRS value chain
It is useful to examine the chain of events
and those involved from the moment someone
engages in a PRS.
Ayre's view was that the complexity of the PRS
value chain made monitoring and enforcement
difficult. In the confusion, when controversies
arose, each branch was reluctant to accept the
blame and believed responsibility lay elsewhere.

Regulation of PRS services
Ofcom has overall responsibility and accountability for the regulation of PRS under the Communications Act 2003 but it delegates day to day
regulation to PPP (previously the Independent
Committee for the Supervision of Standards of
Telephone Information Services (ICSTIS)), who
acts as an agent of Ofcom.
PPP regulates the content, promotion and
operation of PRS through its Code of Practice, the
current version of which is the eleventh edition
published in April 2008.
The Code is approved by Ofcom and sets out
the rules with which all providers of phone-paid
services must comply. The key provisions are the
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» Details of vote/
entry etc sent
to Broadcaster/
Production
company as
agent
» Broadcaster/
Producers attract
90+% of call
charge

requirements for clear and accurate pricing information, honest advertising and service content,
and appropriate and targeted promotions.
On a practical level, PPP investigates complaints
about phone-paid services where it finds that the
rules have been breached. It has the power to
impose sanctions on companies which are found
to have breached the Code - see below. Crucially,
all PPP investigations and adjudications are free for
consumers and are fully independent.
Before the recent revisions, PPP regulations
applied to both service providers and terminating
network operators, furthering the confusion and
encouraging a blame shifting culture.
The revision of the regulations following the
Ayre Inquiry is designed to clarify the obligations on both service providers and terminating
network operators and the rate of each regulator,
Ofcom and PPP.

The regulations
Telecoms operators/Network providers
Telecoms operators have not been subject to
any new or PRS specific regulation. They function
under a self-certification scheme, whereby opera-
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tors need to comply with a set of over 20 general
conditions in order to provide electronic communications services. Ofcom monitors compliance and
resolves complaints in relation to these general
,.. -. ,
,
• ,-. - •
conditions.

Service providers
On the other hand service providers were a
major focus of the Ayre Inquiry and are now subject
to PRS specific regulations. A service provider is the
party that contracts directly with a network for the
provision of a premium rate number or shortcode
for mobile services.
The PPP Code applies "to all premium rate services which are accessed by a user in the United
Kingdom or provided by a service provider which
is situated in the United Kingdom". It requires
PRS service providers to obtain the permission of
PPP before they provide PRS services to television
broadcasters.
To obtain permission, service providers will
have to demonstrate that they have implemented
processes required e.g. sufficient expertise or
technical capability. A service provider who fails
to meet the requirements could be found to be
directly and solely responsible by PPP, and face a
range of sanctions from fines to being barred from
future PRS work.

Information providers
An information provider is any party to which
the service provider sub-contracts the use of a
premium rate shortcode or number, which the
service provider has previously obtained from
the network. Information providers will, in many
cases, devise and promote the premium rate
service which the consumer purchases.

Broadcasters
The PRS Broadcast Licence Conditions were
introduced on 30 April 2008, and came into effect
on 9 May 2008, and carry the same sanctions as
for a breach of the Ofcom Broadcasting Code.
Broadcasters are directly responsible for all means
of communications with the public publicised
within a programme and must adopt and maintain
suitable operational and compliance processes;
breaches of which must be reported to Ofcom. In
summary broadcasters must now appoint a third
party to test and verify that processes comply with
the Conditions, provide information about compliance procedures to Ofcom on request and publish
an annual statement confirming compliance.

The implications of these new rules mean that
responsibility is placed firmly on the broadcaster
to give as much clear detail as possible about costs
and voting mechanisms (such as a warning where
'red button' voting occurs) to users of PRS.
Following the introduction of amendments to
the television licence conditions, Ofcom issued a
guidance note entitled "Guidance to broadcasters
on verification obligations for the use of premium
rate services in programmes" which applies to
television broadcasters licensed by Ofcom. The
guidance expands on and explains the licence
conditions and is intended to assist licensees in
the design and operation of the PRS verification
arrangements required under new licence Condition 3(b).
Under the Ofcom Broadcasting Code (which
was last updated in October 2008), premium
rate numbers will normally be regarded as products or services and must therefore not appear
in programmes, except where they form part of
the editorial content of the programme or they
fall within the meaning of programme-related
material.
Following the introduction of amendments.
Ofcom issued a guidance note entitled "Gu/d
to broadcasters on verification obligations m
use of premium rate services in programrm
Programme related material is material that is
directly derived from a specific programme and
is intended to allow listeners or viewers to benefit
fully from, or to interact with, that programme.
Such materials may be sponsored and the sponsor
may be credited. The code further states that the
use of premium rate phone numbers must comply
with PPP's Code of Practice.
In practice these rules have required broadcasters to put in place compliance infrastructure
and processes, at some cost. For example, the
BBC has launched a new department to oversee
all of its interactive services including phone-in
competitions, the Interactive Technical Advice and
Contracts Unit ("ITACU"), to support the work of
BBC's TV and Radio production teams, enabling
the reintroduction of participation services whilst
being compliant with industry regulations.
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Content regulation

PPP therefore announced in October 2008 that
The new rules are intended to ensure that it was starting a consultation exercise to develop
PRS are only used where the results will impact a the next edition of the Code of Practice. Interested
programme's content, for example in I'm a Celeb parties such as PRS participants, peer regulators
rity, Get Me Out of Here, by selecting which celeb- and members of the public will be asked for their
rity should return from the jungle. PRS cannot views over the course of the consultation period
simply be used as a vehicle for revenue-genera- via a questionnaire, which is available on the PPP
tion. Programmes dedicated to PRS (such as website, It is hoped that the new Code of Pracadult-chat show and TV quiz shows) are classified tice will be published in 2010. PPP is looking to
as tele-shopping or as long-form advertising, and develop
a Code that:
are regulated under the onerous BCAP Advertising
» delivers an even better framework for consumer
Code.
protection;
Ofcom is currently consulting on these issues.
It published a consultation document last year on » provides as level a playing field for the
phoneParticipation TV Part 2: keeping advertising sepapaid industry as possible;
rate from editorial in which it proposed rules to
» keeps pace with developments in the market,
help promote the use of PRS but at the same time
whilst retaining the effective elements of the
help ensure three important objectives:
current Code; and
»that audiences and consumers are adequately
»is even more accessible in terms of layout and
protected;
language.
»that advertising is kept separate from
programme content ('editorial'); and
Conclusion
»that broadcasters do not circumvent advertising
In order to give comprehensive guidance
prohibitions by using programmes to promote
to industry, the regulations have had a broader
services that cannot be advertised.
application than the specific incidents they were
It proposes that where a PRS is used in a implemented to address. This has meant
and will
programme for audience participation, it must mean that services and
players on the periphery
not be given undue prominence within the who have not been
subject to PRS scandals will be
programme; the programme must consist prima- subject to
onerous regulation.
rily of content other than the promotion of the
However, it is clear that the PRS industry
PRS.
needed an overhaul and on balance the regulaThe idea is that the primary purpose of the
tions imposed by Ofcom and PPP are a price the
programme must be editorial, and any commerindustry as a whole needed to pay to ensure a relicial activity associated with the PRS (e.g. generaable and trusted consumer experience. As there
tion of call revenues) must be secondary to that
purpose. Ofcom also proposes that broadcasters have been glitches even after the implementation
may only charge viewers via PRS to take part in of the regulations and imposition of fines it is clear
programmes (not by credit card, direct debit, cash some regulatory supervision is required.
But to what extent? Regulations of the commuetc).
nication
s and broadcasting industry is an organic
The consultation closed on 3 July 2008 but
process
and PRS regulation will no doubt develop
attracted so many responses the final report is
still in the process of being prepared. A response with the revised Code of Practice due in 2010,
hopefully to meet market conditions and address
statement is expected by the close of 2008.
industry concerns. Watch this space.

Development of regulations

Due to inevitable technological and market
developments, along with changes in consumer
usage, the current Code of Practice will struggle
to keep up with the impact that these changes will
have on effective regulation.
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