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Iwould like to talk briefly about communications
regulation and competition law as it applies to

media. I will try to go back to the root of competition
law and regulation. Economists like me tend believe
that regulation and competition law, ex ante and ex
post regulation, are just part of the same set of tools
which is available to regulators in general, in order
to enable them to pursue economic policies which
are sensible. Therefore I do not make a clear dis-
tinction between one and the other.

The distinction is very clear in the legal differences
between the two in their application, but not in the
overall approach, which is to solve specific problems
that appear in certain markets. I am going to try
and show what problems may appear in the media
market.

In Chart One we have what may be traditionally
seen as the value chain of a media industry. We
may not agree entirely with the definition of the
different stages, but for the purposes of simplic-
ity. I have shown five. There is traditionally a rights
holder at the very beginning. This is the company
which traditionally holds rights for one or more pro-
grammes or for particular content.

Then there is a wholesale market, which mayor
may not exist in the form of exchange of ready-
made programmes by companies which have
either bought the rights from the rights holder that
produced the programmes, or that are buying ready-
made programmes which they wish to exchange in
the wholesale market.

Next we traditionally have the retail market, which is
the sale to the end-user. How do we sell to the end·
user? We normally need some kind of technical
distribution service, for example an analogue TV set.
We also need some household equipment, which is
for example the aerial and socket which we need to
plug the television into.

Objectives of regulation

What are the objectives of regulatory policies? (See
Chart Two) Normally the main objective of regulatory
policy and competition policy, as I see it, is to deal
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with market failures. Market failures are situations
where markets are not sufficient to deal with all the
problems which arise from production processes.

Market failures normally come about when there
are certain aspects of the end market which are
known by economists as "externalities" or "informa-
tion asymmetries". What we are interested in here
is the need for the public sector. or an authority, to
step in and interfere with the market process which
would normally otherwise take place on its own.

Another market failure, and indeed another reason
to intervene and to have a regulatory policy in the
first place, is to deal with absolute barriers to entry.
By this I mean those situations where a company
has what is called in the jargon an "essential facil-
ity" or a unique "non-replicable infrastructure" that
constitutes a barrier to market entry by other com-
panies. In such cases, regulators have been known
to prevent exclusion of other companies - or to
facilitate entry.

We can also regulate to increase efficiency in the
use of resources. although this is a slightly more
debatable pomt because it is not clear to what extent
regulators should step in to punish the inefficiency
of certain companies as opposed to increasing effi-
ciency overall.

Non-economic objectives

Then there are some non-economic objectives.
Unfortunately the media have many of these!
Without going into great detail, they include plural-
ism, diversity, cultural values, national identity, all
issues the importance of which is not entirely clear
to economists in the sense that it is not clear what
the value of pursuing these objectives actually is.
Nonetheless, they are widely recognised as being
very important.

For example in the European Union we have the
Television Without Frontiers Directive, which is cur-
rently being renegotiated and rewritten. The pur-
pose of this is allegedly to create a single market for
media products but in fact it introduces a number
of obstacles and barriers to the efficient exchange
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of programmes by referring to some of those non-
economic objectives mentioned previously. I am not
going to go into this any further!

The differences

So, what is the difference between media and tel-
ecommunications?

The reason why I am asking this question is
because I would like to try and provide an answer to
the question: "Are media different?" The answer of
course depends on whom you ask.

If you ask a telecommunications company, they
are going to say, "Well now, we are all the same;
we must all be regulated, and you know, we are
new entrants to the media industry, so let's regulate
media companies and provide ourselves with the
means to enter that market."

If you ask broadcasters, they tell you, "No, we are
all different, we do cultural stuff here, we are not
concerned with the technical gizmos that telecom-
munications are used to and so we must be treated
differently. "

I am going to try to put some order in this conun-
drum and try to provide simple answers, which is not
very easy. One first point is that it is very clear that
there is market failure in many electronic communi-
cations market in the EU. This is because we have
super dominant public monopolies, which represent
a legacy of often more than a hundred years' of
public investment in infrastructure, and the delivery
of particular services, which you do not traditionally
have in media.

There are of course, public service broadcasters,
which are recognised by many to be very useful to
each country. These broadcasters have traditionally
been licensed to provide a certain type of product,
and although they are publicly financed they do
not have ownership of a non-replicable asset. The
exception is of course the use of frequencies, which
are, and will increasingly be, subject to regulation in
the EU.

In the media, there are no absolute barriers to entry
because as we just said, there is no non-replicable
infrastructure in place. Normally it is entirely pos-
sible to build an infrastructure from scratch. That
is what most pay-TV operators do in each country.
Also, in media there are no powerful network effects,
while in telecommunications very powerful networks
effects exist.
For a number of reasons, and for a number of
services which are offered over infrastructures, we
have got what economists call "bandwagon effects",
which can lead to far from optimal outcomes.

The question of rights

As I already said, market failure does not neces-
sarily exist in media because rights are contest-
able. Anybody can go and bid for certain classes of
rights, create their own programmes and try to sell
those programmes to the customers. This bidding
contests take place regularly. There is a category of
specific legal instruments called "exclusivity", which
has evolved over decades and decades of applica-
tion of competition law and jurisprudence in general,
which provides a balance between the reasonable
and legitimate interest of the rights-holder on the
one hand, and whoever would like to have access to
those rights, on the other hand. This category is not
necessarily a regulatory category. This is something
that belongs to intellectual property rights.

Based on this analysis therefore, we would not
expect regulation of the media industry to be
modelled on the regulation on telecommunications.
Yet for some reason, this is exactly what is
happening in the EU and in other parts of the
world as well. In particular what we see is a lot of
limitations on the scope and duration of exclusivity,
but again, this is something that is more in the realm
of the application of competition law.

So this is not something that is particularly relevant
for regulation. It is something which has evolved
over time. There is a temptation to try and use this
case law from the past to create some artificial and
very simplistic models of regulation of access to
rights, which may not be entirely justified in the face
of the situations at hand.

Conditional access

In a number of countries we also see regulation
imposing the resale of wholesale programmes. We
have peculiar regulations of access to platform,
which normally are also enshrined in the Regulatory
Framework for Electronic Communications under
Article 6 of the Access Directive. There is an Article
that deals with regulation of access to any network
that provides conditional access service - yet there
is no reason for that. There is no analysis provided
which justifies the imposition of this regulatory
obligation and which is normally required under the
Regulatory Framework for any other market and
remedy.

Additionally, there is some very weird talk of
interoperability and the need for a so-called
"platform operator" to provide interoperable devices.
Again there is no analysis, there is no assessment
of market power, there is nothing provided that
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would seem to justify the imposition of these
measures, yet they exist.

Therefore what is the benefit of translating a tel-
ecommunications framework onto media, which is a
quite different industry? There is no clear cost-ben-
efit analysis, no clear assessment of market power
for the imposition of these remedies, and distortive
regulation can have very long-lasting effects. This
was the case in Italy, in relation to subsidies given
to the Dn platform in Italy for a period of two years,
and then halted after a complaint to the European
Commission. The verdict of the Commission was
that the acceptance of these subsidies was unlaw-
ful.

Who benefits?

Who benefits from this regulation? It appears that
it concerns protection of very unclear "public objec-
tives" which in turn are unclear, because it is unclear
what these objectives are trying to achieve. What
is clear however, is that there are very powerful
interests behind these objectives, i.e the interests
of companies who have held assets for a long time
in countries in the pursuit of what they have called
"public objectives".

So what should be the priority for regulation and
competition law? A simple but very often ignored
criterion for assessing the benefits that can accrue
from the application of regulation is the benefit that
accrues to the end-user. So one very simple cri-
terion for assessing whether a policy is superior or
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is required, is whether the end-user would actually
benefit from it. And this is clearly not the case in the
media industry.

It is much more the case in the telecommunications
industry because we have non-competitive and non-
contestable markets. The priority should also be the
pursuit of technological neutrality, which is enshrined
in the Regulatory Framework for Telecommunica-
tions but is not necessarily transposed to the media
field. There are bits that are transposed and others
that are not. The preference for certain platforms
over others normally shows that technological neu-
trality is not always correctly applied in Europe.

So again, are media different? In my view, they
are not at all different when you consider them as
an economic good - which is what they are. And of
course, it has some cultural characteristics, which
may be more important to some than others. What
is definitely very important, is to ensure that media
are not treated differently when they should not be,
and that they are treated like other industries when
this is justified and proportional.
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