
www.iicom.org 

October 2010 Volume 38 Issue 4 

by Laurent De Muyter &: Alexandre Verheyden 

Interplay: ex post and ex ante 
regulation 
Converging on substance, diverging on process? 

This article examines the interplay between ex 
post and ex ante regulation in the electronic 
communica tions sec tor. 

It first highlights the increasing cross-fertilization 
between the substantive principles respec-
tively applicable in ex ante regulations and ex 
post competition law. It then argues that such 
convergence has thus far failed to translate into 
convergence between institutional processes. This 
is reflected by the failure of the new telecom
munica tions regulatory framework to align the 
respective institutional frameworks for ex ante 
and ex post regulation. The EU roaming regula
tion in particular, as shall be examined, exempli 
fi es how such failed alignment leads to regulatory 
loopholes. 

Convergence on substance 
The existence of a certain cross fertilization 
between sector specific regulation and competi
tion law is not an entirely new phenomenon, and 
there has always been some interplay between 
the two. For example, the existence of special 
or exclusive rights has justified different market 
definitions from a competition law perspective'. 

1 Case No IV/M .689 - AD SB I 8elgacom. 
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Similarly, the existence of regulation has often 
been invoked as a defense preventing a finding of 
an abuse of dominant position' . 

However, the advent of the new 2002 telecom
munications regulatory framework (,,2002 regula
tory framework") has brought cross-fertilization 
between ex ante and ex post regulations to an 
entirely different level. It is undisputed that 
ex post principles have heavi ly influenced the 
shaping of ex ante regu lation: since the adop
tion of the 2002 regulatory framework, ex ante 
regulation has been al igned on ex post principles. 
This concerns, in particular, (i) market defini
tions, which must now be made "in accordance 
w ith the principles of competition law" and (ii) 
SMP designations, with the abolishment of the 
previous relian ce on an artifi cial 25% market 
share threshold. 

However, it is perhaps less well-known that 
certain case law principles, originally developed 
essentially in relation to ex ante regu lation, have 
also penetrated the field of ex post enforcement. 
Two recent developments provide useful exam
ples of such penetration: 

2 For a recent example, see Case T-271 / 0 3, Deutsche Tel 
ekom/Commission, EeR (2008] p. 11-477. 
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Equality of opportunities 

The fi rst exam ple is the principle of equality of 
opportun ities, which the Deutsche Telekom case 
imported from case law on ex ante regulation into 
the field of competition law. Indeed, the Court of 
Justice ("Court ") has developed a line of case law 
pertaining to the regulation of telecommunica
t ions by Mem ber States and NRAs, which estab
lishes an obligation to guarantee the principle of 
equal ity of opportun ity. 

The first cases date back to 1991 . In France v 
Commission and RTT v GB-Inno-BM SA', the Court 
struck down national legislation tha t entrusted 
the incumbent operator, which was selling te le
phone terminal equipment on the market, w ith 
the task of also drawing up specifications for such 
equ ipment, mon itoring their application and 
granting type-approva l. In both cases, the Court 
stated that "a system of undistorted competi
tion, as laid down in the Treaty, can be guaran
teed only if equality of opportun ity is secured 
as between the various economic operators". 
Other cases confirm this principle of equa lity of 
opportunity, such as Connect Austria and the 15/5 
Multimedia cases', wh ich respectively addressed 
granting the incumbent operator free mobile 
frequencies and free numbers. 

The Deutsche Telekom case 
This concept of equal ity of opportunity was 
used for the first t ime in Deutsche Telekom in 
a pure ex post/competition law context. The 
case concerned a margin squeeze on loca l loop 
unbundling for access services in Germany. 
Deutsche Telekom argued that since access 
services and ca ll services constitute a cluster 
from the end-user's perspective, the find ing of 
a margin squeeze should be made by taking 
into account both access and ca ll revenues. The 
General Court rejected this argument on the 
basis of the principle of equal ity of opportunity, 
as it would not have placed competitors on an 
equal foot ing for the provision of call se rvices. 
The General Court sta ted in part icu lar that: 

"Equa li ty of opportunity as between the incum
bent operator and owner of the fi xed network, 
[ .. ] and its competitors [ .. ]means that prices for 
access services must be set at a level which places 
competi tors on an equal footing with the incum
bent opera tor as regards the provision of call 

3 Case C-202/88, France v Commission, ECR l1 991 J 1-1223; 
Case C- 18/88, RTT v. G8- lnno-BM, ECR [1991). p. 1-594 1. 
4 Case (-462/99, Connect Austria, ECR [2003J p. 1-5 197 and 
Joined cases C-327/03 and C-328/03, IS IS Multimedia and 
Firma 02, ECR [2005J p. 1-8877. 
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services. Equality of opportunity is secured only 
if the incumbent operator sets its retail prices at 
a level which enables competi tors - presumed to 
be just as efficient as the incumbent operator - to 
re flect all the wholesa le costs in thei r reta il prices_ 
[ ... ] if the incumbent opera tor does not adhere 
to that princip le, new entrants can only offer 
access services to their end-users at a loss. Th ey 
would then be obliged to offset losses incurred 
in relation to loca l network access by higher ca ll 
charges, which would also distort competit ion in 
telecommunica tion s markets" '. 

Thus, the Court recognized that the principle of 
equali ty of opportunity is also applicable in an ex 
post environment, in that it requires incumbents 
to place operators on an equa l footing for the 
provision of their services. 

Substantive assessment 
The second example of the interaction between 
ex ante regulation and ex post enforcement is the 
extent to which sector specific regulat ion impacts 
the substantive assessment of the material ity of 
an abuse. 

In its Guidance paper on Art icle 826, the Commis
sion first states that "in cases involving regu-
lated markets, the Commi ss ion w ill take into 
account the specific regulato ry environment 
in cond ucting its assessment" (para. 8). The 
Commission then establishes (para. 82) that 
with regard to refusal to supply, it is not neces
sa ry to prove the Bronner conditions, namely (i) 
objective necessity of the inpu t, (i i) elimination 
of competition and (i ii) consumer harm) in the 
following ci rcumstances: ( i) when the upstream 
market is regu lated or (ii) when the upstream 
market position of the dominan t undertaking has 
been developed under the protection of specia l 
and exclusive rights or has been fi nanced by state 
resources. 

In those cases, the Commission considers that an 
obligation to supply is manifestly not capable of 
nega tively impacting the input owner's incentive 
to inves t. Notably, thi s statement aga in reflect s a 
prior op in ion of AG Maduro in a case perta ining 
to ex ante reg ulation (KPN Denda), where the AG 
stated that: "where a suppl ie r has an advantage 
in the secondary market which it was ab le to 
acquire because it was previously shielded from 

5 Case T-271 / 03, Deu tsche Telekom / Commission, ECR 
[2008J p. 11-477, para. 199 and 200. 
6 Communication from the Commission: Guidance on the 
Commission's enforcement priorities in applying Article 82 of 
th e EC Treaty to abusive exclusionary conduct by dominant 
undertakings, OJ; C 45, 24.2.2009, p. 7. 
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competit ion, the potentia lly deterrent effect 
on investment and innovation result ing from 
the imposit ion of a duty to supply is minimal 
and is li ke ly to be outweighed by the in te rest in 
promoting competition" ' . 

The above arguably demonstrates that ex ante 
and ex post regulat ions are not ent irely separate 
areas, but influence one another. AG Mazak 
shares th is view in his recent opinion on the 
appeal of the Deutsche Telekom case' . He stated 
that although ex ante regulation and ex post 
enforcement "constitute separate instruments", 
they ultimately both pursue the same final 
goa l of "promot[ing] competi tion". Competi
t ion Commissioner Almun ia also confirmed in a 
recent speech' that regu lation and competit ion 
worked "hand in hand" and play a "complemen
ta ry" role, where regu lation is an exception and 
competit ion law the rule. 

Divergences on institutional 
processes 
The above-identified convergence between the 
substantive princ iples applicable to ex ante and 
ex post regulation stands in stark contrast wi th 
the cu rrent divergence in institutional processes 
between ex post and ex ante regulations. 

In ex post regulation, Regulation 1/200310 abol
ished the system of automatic notifications of 
potential anticompetitive agreements under the 
former Regulation 17" , replacing it by a system 
of self-assessment by undertakings. Th is allows 
the Commission much greater leeway in selec ting 
the cases it wi ll pursue, and it can thus better 
decide how to allocate its resources. Based on 
comp laints, leniency applications, or even on it s 
own ini t iative (such as through sector enqu iri es), 
the Commission can now cherry-pick the cases 
deemed most relevant for intervention. In th is 
regard, it is interesting to note that the Commis
sion has not yet adopted any decision, on the 

7 Opinion of AG Poiares Maduro of 14 July 2004, Case 
(-109/ 03, KPN Denda, para 55. 
8 Opinion of AG Mazak of 22 April 2010, Case (·280 /08 P, 
Deutsche Telekom, not yet reported. 
9 J. Almunia, "Competition v Regulation: where do the role 
of sec tor specific and competition regulators begin and end?", 
23 March 2010, SPH CH/1 0/121. 
10 Council Regula tion 1/ 2003 of 16 December 2002 on the 
implementation of the rules on competition laid down in Arti
cles 81 and 82 of the Treaty, 0.). , 4.1.2003, L 1, p.l. 
11 Regulation No 1 7: First Regulation implementing Articles 
85 and 86 of the Treaty, 0.1. 013 , 21 /02/1962, p. 204. 
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basis of Article 10 of Regulation 1/2003, find ing 
the inapplicabi lity of Art icles 101 and 102 TFEU. 
The Commission's apparent re luctance to adopt 
such a decision arguably demonst rates its w illing
ness to reduce its recourse to negative antitrust 
enforcement, which is considered an inefficient 
allocation of resources. 

In add ition, the Commiss ion's action in compe
tition law is based on the adoption of binding 
decisions, including the possible impOSition 
of fi nes or commitments. These decisions are 
subject to jud icial review by the Court. 

The main exception to the Commiss ion's above
described general binding power in competition 
law cases arises when trade between Members 
States is not affected. In such cases, nationa l 
competition law prevai ls and should be dealt with 
by the national authorities. 

Significant differences 
By compari son to the above ex post principles, ex 
ante regu lation d iffe rs sign ifi cantly, 

Fi rst, sector specific regu lations do not provide 
for a cherry-picking system. Under the so-ca lled 
"Art icle 7 procedure", NRAs must notify all 
market ana lysis to the Commission, and the 
Commission provides comments (or in many 
cases simply "no-comment" letters) in al l cases. 
Therefore, a sta rk contrast exists between the ad 
hoc intervention prevai ling under competition 
law and the principle of systematic review of all 
electronic communications markets at play under 
electronic communications regulati ons. Notably, 
however, there is a trend towards limiting the 
scope of such regulation. Under the first Commis
sion recommendation on relevant markets12/ 

the Commission identified eighteen markets 
to be regulated on an ex ante basis. Under the 
new Recommendation, the Commission is on ly 
seeking to regu late seven markets. Such trend is 
further confi rmed by the core principle at play 
under the new regu latory framework, whereby 
regulation remains the exception. 

12 Commission Recommendation of 1 1 February 2003 on 
relevant product and service markets wi thin the elec tronic 
communications sector susceptible to ex ante regulation in 
accordance with Directive 2002/ 21 lEe of the European Parli a~ 
ment and of the Council on a common regu latory framework 
for electronic communication networks and services, 0.1. L 
114, 08/05 /2003, p. 45. 
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Second, from the European Commission's 
perspective, there is a marked difference in 
the lega l instruments at its disposal to influ -
ence regu lation. Wh ile the Commission has the 
power to adopt binding decisions under Articles 
101 and 102 TFEU, it holds far fewer powers 
under sector speci fic regulations. Apart from 
the Roaming Regulations" , the Commission's 
ex ante regulation of the market is not through 
binding decisions, but essentially through soft 
law instruments, i.e. Art icle 7 opinion letters and 
recommendations (such as for the regu lation of 
termination rates and NGA). In fa ct, NRAs are 
adopting such binding decisions wh ile taking 
the utmost account of the Commission's soft law 
instruments. In the absence of veto decisions 
(lim ited to market definition and SMP designa
tion), th ese soft law instruments are nevertheless 
not subject to judicia l review. The Court affi rmed 
this in the Vodafone and BASE case law" . 

13 Regulation No 717/2007 of the European Parliament and 
of the Counci l of 27 June 2007 on roaming on public mobile 
telephone networks within the Community and amending Di 
rective 2002/21/ EC, O.J., L 171, 29.6 .2007, p. 32; Regulation 
No 544 /2009 of the European Parliament and of th e Counci l 
of 18 June 2009 amending Regulation (EC) No 717/ 2007 
on roaming on public mobile telephone networks within th e 
Communi ty and Directive 2002/21 / EC on a common regula
tory framework for electronic communica tions networks and 
services, O .J., L 167, 29.6.2009, p.12. (together referred to as 
the "Roaming Regulations") 
14 Case T-295/06, Base, ECR (200B) p. 11 -28; Case T-1 09/06, 
Voda fone Espana, ECR [2007J p. 11-5151. 
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When the Commission proposed the draft new 
regulatory framework in 2006, it tried to mOdify 
this uneven institutional paradigm by intro
ducing a cherry picking system and providing 
for the possibil ity for the Commission to act as a 
true regu lator in ex ante regulation. Indeed, the 
Commission's initial proposal replaced the auto
matic Article 7 notifications by a cherry-picking 
system, whereby the Commission could choose 
the markets that it was willing to review and 
comment upon. 

Furthermore, the proposals sought to sig nifi
cantly increase the Commission's powers by 
providing it with (i) an extension of the Commis
sion's veto powers to remedies, (ii) the power 
to require NRAs to impose a specific remedy 
on nationa l markets, (iii) the power to conduct 
national market analysis, when NRAs had not 
achieved such analysis within certain speci fic 
deadlines, and (iv) the power to regulate transna
tional markets15 . 

These proposals, however, were not retained in 
the final version of the Directives. The automatic 

15 See Draft Proposal for a Directive of the European Parl ia
ment and of the Council amending Directives 2002/21 I EC on 
a common regulatory framework for electronic communica
tions networks and services, 2002/19/EC on access to, and 
in terconnection of, electronic communications networks and 
services, and 2002/ 20/ EC on the authorization of electronic 
communications networks and services, COM /2007/0697-
COD 2007/0247 . 
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notification by NRAs of all draft market analysis 
has been maintained, and the Commission wa s 
refused all of the above-suggested increases in 
power, including the veto on remedies. In fact, 
rather than diminishing recourse to soft law 
instruments, the 2009 regulatory framework 
increases their use. In this regard, the Art icle 7 
procedure now includes the possibi lity for the 
BEREC to issue opinions that the Commission 
must take "utmost account of". 

The sole exception to this refusal of strength
ened Commission power is the possibility for the 
Commission to adopt binding decisions under 
Article 19 of the Framework Directive to ensure 
coherent implemen tation of the regulatory fram e
work. However, such competence is extremely 
limited since, except for numbering, the Commis
sion must prove the fo llowing: ( i) inconsistent 
implementation of general regulatory approaches 
by NRAs when conducting market ana lys is, 
w hich creates a barrier to the internal market, 
(i i) its decision does not refer to speci fic notifica
tions issued by NRAs, (i ii) its decision has been 
adopted at least two years following the adop
tion of a Commission recommendation dea ling 
w ith the same matter, and (iv) it has taken utmost 
account of the BEREC's opinion on the case for 
adopting such a decision. 

It stems from the above that when assessing 
the relationship between ex post and ex ante 
regu lation, one can conc lude that w hi le there is 
a convergence in substance, there is also diver
gence from an institutional standpoint. This 
d ichotomy is particula rly worrisome if consid
ering, for instance, the Commission's lack of 
power to regulate transnationa l markets. In th is 
regard, the regulat ion of roaming, wh ich is inher
ently transnationa l in nature, is currently achieved 
through the adoption of regulations that are 
indistinctive ly applicable to all operators in the 
EU. 

Such approach is an unprecedented case of both 
reta il and w holesa le price regulation, w ithout any 
market analysis assess ing the operators' positions 
and powersJ6. Although the Cou rt has confirmed 
the legality of the Roaming Regulation", it is 
questionable w hether the Commission intends 
to continue regulating such services through the 
repeated adoption of regulat ions. Instead, it may 

'6 By way of comparison, it is interesting to note that the 
Commission pursued an infringement action against Poland 
before the Court because Poland was regulating the retail 
broad band market without having conducted a prior market 
analysis. (see C-545/08, judgment of 6 May 2010, not yet 
reported) 
17 Case (-58/08, Vodafone, 8 June 2010, not yet reported. 
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be wi lling to pursue other avenues to achieving 
the reduction of roaming cha rges. 

The Commiss ion's recent interim report on the 
Roaming Regu lations recognizes that price reg u
lation through a binding regulation is not the 
most adequate form of regulation" . It thereby 
intends to "assess whether there are methods 
other than price regulation to address the struc
tural problems of the roaming market and create 
a competitive interna l market for roam ing". Since 
the Commission already failed to tackle the issue 
of roaming under competition law principles", 
its chosen approach in the futu re remains to be 
seen. The interim report sheds little add itional 
light on this, and it is likely that the Commission 
wi ll now await the results of its commissioned 
study20 in ord er to define its position on this 
matter. 
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, 8 In particular, the Commission considers that "The structural 
problems of the roaming market, stemming both from the 
absence of competitive constraints on the supply side and 
from demand characteristics, are sti ll present. In particular, the 
roaming market presents specific cross-border characteristics 
that have so far resulted in a lack of effective competition 
which NRAs have not been in a position to address. Even 
though the present system of price caps has brought benefits 
in terms of protect ing consumers and furthering the in ternal 
market, it has not shown itself to be capable of solving these 
problems adequately." (Communication from the Commis
sion to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the 
Regions on the in terim report on the state of development 
of roaming services w ithin the European Union 29.6.20 10, 
COM(201 0)356 I;nol). 
19 Before considering adopting the Roaming RegulatiOns, 
the Commission first sought to tackle high roaming charges 
through competi tion law, in particular via (i) its sector enquiry 
on roaming services, and (ii) formal proceedings for excessive 
pricing against German and UK operators. On this question, 
see L. De Muyter, "Does Europe needs a single European 
telecom regulator?", European Competition Journal, 2008, 
Vol. 4, p.561. 
20 Study on "Options for addressing competition prob lems in 
the EU roaming", SMART n° 20 10/ 0018. 


