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A two year study has found that the practice
and effectiveness of industry self-policing varies

widely across Europe.

Co-Regulation
iIn European Media
and Internet Sectors

he PCMLP (Pro-
I gramme on Compara-
tive Media Law and

Policy) at Oxford University
recently completed a two-
and-a-half year empirical
investigation into regulatory
change with its final report
for DG Information Soci-
ety, the IAPCODE (Internet
Action Plan Codes of Con-
duct) study of May 2004 .
This article outlines the main
findings and research ques-
tions answered and explored
by the Report.

PCMLP adopted an overtly
empirical and applied meth-
odology to the TAPCODE
project, recognizing that co-
and self-regulation result from
institutional settlements and
negotiations between various
stakeholders (corporate, gov-
ernment and viewers/con-
sumers). By tunneling down
from legislation and regulation
into self-regulatory codes of
conduct voluntarily agreed by

industry, and supervised by
user groups and regulators,
PCMLP was able to build a
substantial capacity for analy-
sis of such codes, and there-
fore the real commitments
agreed to by actors. After the
policy debates, and conse-
quent concrete codes agreed
to, PCMLP recognized a vital
further empirical investigative
stage — into codes in action, the
real enforcement behaviour of
self-regulated actors. It was
here that the real differences
between shades of regulation
was seen, in the development
of the practice and culture of
compliance with voluntary
self-regulation by actors. Over
the period 2002-4, across media
sectors and national borders,
the PCMLP investigation
uncovered huge variety in
regulatory effectiveness, and
therefore real-life examples of
regulation that varied from
more-or-less state-sanctioned
and indeed required regula-

tion that was closer to com-
mand-and-control than even
co-regulation, across varieties
of co-regulation, to an almost
pure form of self-regulation.

CO-REGULATION OF THE
MEDIA IN EUROPE

Legal and regulatory certainty
is a pre-requisite for a vibrant,
innovative and economically
strong EU multimedia indus-
try. Effective content regula-
tion is necessary to protect
the public interest in cultural
and linguistic diversity, rights
to information, protection of
minors and human dignity and
consumer protection in such
areas as advertising and tel-
esales. The European Commis-
sion recognizes that co-regula-
tion can be used as a means
to implement objectives set by

For more information about

this study see www.selfreg-
ulation.info
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Directives and has outlined in
the White Paper on European
Governance a set of conditions
under which it will consider the
use of co-regulation. Co-regu-
lation is a pragmatic response
to the common perception that
regulatory frameworks must
quickly adapt and continu-
ally be optimized to maintain
relevance and effectiveness to
rapidly evolving markets.

European debate led to a
Recommendation on co-regu-
lation in 1998 that continues
to serve as the Commission’s
policy towards Internet content
regulation. ! Further Commis-
sion legal instruments includ-
ing the E-Commerce Directive
of 2000 have maintained the
co-regulatory approach to new
media regulation laid out in the
1998 Recommendation 2. The
European Commission states:
“Whereas in traditional broad-
casting (analog or digital) the
individual broadcaster is easily
identifiable, it is difficult and
sometimes impossible to iden-
tify the source of content on
the Internet. Access to harm-
ful and illegal content is easy
and can even occur without
intent. In addition, the volume
of information in the Internet
is massive in comparison to
broadcasting.”? The European
Commission has readdressed
co-regulation of the media in
2004:

The Recommendation on the
protection of minors has a cross-
media approach and emphasizes
the cross-border exchange of
best practices and the devel-
opment of coregulatory and
self-regulatory mechanisms.
(emphasis in original).

It explains how best to
achieve the regulatory goals:

A co-requlatory approach may
be more flexible, adaptable and
effective than straight forward
regulation and legislation... Co-

requlation implies however, from
the Commission’s point of view,
an appropriate level of involve-
ment by the public authorities.

End-user tools such as fil-
tering or the famous ‘V-chip’,
imposing rules on children’s
use of computer games and the
World Wide Web, and report-
ing inappropriate or illegal
content to hotlines established
by Internet companies have
had only limited success.

Responsive
regulation reflects
a more complex
dynamic interac-
tion of state and
market, a break
with more stable
previous
arrangements.

There are markets for
regional and/or national tel-
evision, radio, newspapers,
telecoms, satellite and cable
pay-TV, all recognized in case
law . The use of data-compres-
sion and increases in cost-effec-
tive bandwidth such as Digital
Subscriber Lines (DSL) allows
more and better point-to-point
delivery 4. In this environ-
ment flexibility of regulatory
frameworks will be of para-
mount importance to ensure
that rcgulal'nrs meet the cur-
rent and future needs of the
market place and maintain
the confidence of consum-
ers through the protection of
public interests. The dynamic
development of the sector and
its regulatory landscape, lacks
clarity as to the nature of the
co-regulatory /self-regulatory
approaches taken, the areas
where they are applied, con-
sistency with public interest
objectives, impact on the single

market and ultimately, effec-
tiveness in achieving regula-
tory objectives.

THEORETICAL AND
METHODICAL FRAME-
WORK -WHAT IS
CO-REGULATION?
Co-regulation expresses a form
of regulation which is neither
state command-and-control
regulation in its bureaucratic
central or IRA (Independent
Regulatory Agency) special-
ized functions, but is also
not ‘pure’ self-regulation
as observed in industry-led
standard setting. The state, and
stakeholder groups includ-
ing consumers, are stated to
explicitly form part of the
institutional setting for regula-
tion. Co-regulation constitutes
multiple stakeholders, and this
inclusiveness results in greater
legitimacy claims. However,
direct government involve-
ment including sanctioning
powers may result in the gains
of reflexive regulation — speed
of response, dynamism, inter-
national cooperation between
ISPs and others — being lost. It
is clearly a finely balanced con-
cept, a middle way between
state regulation and ‘pure’
industry self-regulation. Ayres
and Braithwaite state :
Practical people who are con-
cerned with outcomes seek to
understand the intricacies of inter-
plays between state regulation and
private orderings... administra-
tive and regulatory practice is in
a state of flux in which responsive
regulatory innovations are politi-
cally feasible.
Responsive
reflects a more complex
dynamic interaction of state
and market, a break with more
stable previous arrangements.
Teubner states: “European con-
ceptions of law as “moving
away from the idea of direct

regulation
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societal guidance through a
politically instrumentalised
law ... Instead, reflexive law
tends to rely on procedural
norms that regulate processes,
organisation, and the distribu-
tion of rights and competen-
cies”®. This applies to other
globalising phenomena than
digital TV and the Internet, for

encompasses a range of dif-
ferent regulatory phenomena,
which have in common the fact
that the regulatory regime is
made up of a complex interac-
tion of general legislation and
a self-regulatory body. The
following table illustrates the
range of possible co-regula-
tory architecture, and therefore

WHAT CAN BE LEARNT

FROM EXISTING STUDIES?
There have been many stud-
ies of self- and co-regulation
in the media sector since Bod-
dewyn'’s pioneering 1988 study
of advertising®, notably those
of PCMLP , (www.selfregula-
tion.info), of PCMLP faculty
and associates independently

instance financial and environ-
mental law , where negative
externalities are highlighted
for public concern. In adver-
tising co-regulation, protection
of minors and consideration of
broadcast regulation’s exten-
sion to new media including
the Internet and 3G/ UMTS
mobile phones, co-regulation
is a vitally important concept
to define, refine and examine
against a rigorous methodo-
logical template.

Price and Verhulst assert the
limits of both government and
private action in this sphere,
and assert the interdependence
of both - there is little purity in
self-regulation without at least
a lurking government threat to
intervene where market actors
prove unable to agree. They
draw on empirical studies of
advertising and newspaper
regulation, demonstrating that
in areas of speech, the Internet
included, government prefer-
ence in liberal democracies is
for co-regulation”.

The term ‘co-regulation’

Example of code | Demand for code from | Code drafters | Code enforcers Sanctions
Video Standards Industry/public Industry with Industry board with Civil penalties for
Council (UK) public repre- public involvement improper video rental
sentation
ICTIS (UK) Industry/public Industry Industry/public board Fines, with backup
with recourse to powers via Ofcom to
Ofcom telecoms providers
Italian Internet Industry/Government Government Industry Industry (exclusion from
Service Providers industry association)
Association

lesdesbag el L 0 e =2l - o e
Table 1: Possible Co-regulatory Architectures

potential complexity.

The varying interests of
actors result in different incen-
tives to cooperate or attempt
unilateral actions at the vari-
ous points of the value chain.
Without regulation responsive
to both the single European
market and the need for consti-
tutional protection of freedom
of expression and protection of
minors at national levels, co-
and self-regulatory measures
cannot be sufficiently respon-
sive to economic and cultural
environments to be self-sus-
taining.

is used in such
a wide variety of
circumstances
that its specific
meaning must
be seen in the
national, secto-
ral and temporal
context

and with collaborators , of
Braithwaite and collaborators
in Australia and the United
States , while shorter country-
or sector-specific contributions
have been published in the past
five years in IRIS .

Schulz and Held have investi-
gated co-regulation in the Ger-
man context, specifically in the
case of protection of minors?.
In their view, self-regulation
in Anglo-American debate is
concerned with “reconciliation
of private interests” whereas
their formulation — regulated
self-regulation!? — is indirect
state regulation based on con-
stitutional principles. It is the
combination of “intentional
self-regulation” — the actions of
market actors, whether in social
or economic settings — with the
state sanction in reserve which
results in self-regulation which
is ‘regulated” by the possibil-
ity of state intervention. At the
Birmingham ‘Assizes Audio-
visuels” in 1998, the formula-
tion used was: “Self-regulation
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that fits in with a legal frame-
work or has a basis laid down
in law”.

The term ‘co-regulation’
also gives a sense of the joint
responsibilities of market actors
and state, in the activity under
investigation. It has been used
by the UK’s telecom regulator
to suggest a state role in setting

with reporting requirements),
but could involve the setting
of an international stand-
ard, as increasingly occurs in
accountancy, for instance. At a
minimum, dedicated budget-
ary and personnel resources,
with activity reports, would
be required to demonstrate
regulator_v commitment. The

Regulatory type

State role

1. Intentional or ‘Pure’ Self-regu-
lation

No state IRA involvement

2. Industry Codes

Registered with the state IRA

3. Industry Standards

Mandatory codes set in the absence
of pan-industry code agreement

4. Command-and-control

Set by state IRA pre-empting attempts
at self-regulatory action

Table 2: Four Types of Regulatory Scheme

objectives which market actors
must then organize to achieve
— with the threat of statutory
powers invoked in the absence
of market self-regulation!l.
However, co-regulation is
used in such a wide variety of
circumstances that its specific
meaning must be seen in the
national, sectoral and temporal
context in which it is used.
Schulz and Held suggest
that ‘regulated self-regulation’
can be any of these categories:
co-regulation, intentional self-
regulation, or a third category
- ‘audited self-regulation’.
Independent audit of self-
regulation is a U.S. concept of
using an independent standard
or professional body to audit
a self-regulatory organization
or individual company accord-
ing to pre-set standards. In the
case of ISPs, audited self-regu-
lation might involve at least
a standard being set that an
audit firm could certify organi-
zations against (or at least that
organizations could self-certify

German concept of regulated
self-regulation gives the state a
role when basic constitutional
rights need to be upheld: “The
extent of possible delegation
[to self-regulation] depends ...
on the relevance ... in terms of
basic rights”.

Co-regulation in the Euro-
pean context must also be
proportional to the aims of the
legal instrument, as well as
conforming to the competition
law of the European Union.
Enforcement is the ultimate
responsibility (‘the safety net’)
of the state. In Schulz and
Held’s case study, Australia,
practical self-regulation is illus-

trated in the application of the
1997 Telecoms Act and 1992
Broadcasting Services Act,
where four types of regulatory
scheme can be identified:

However, there are clearly
nuanced approaches that
industry can take, in choosing
the menu of ‘regulated self-
regulation” to adopt.

The vital lessons from co-
regulatory studies are:

e Consistency of method-
ology is vital for compara-
tive data capture to be accu-
rate, between sectors as well
as national examples. This
depends on consistency of
approach between research-
ers;

¢ [terating and modifying
the template can only be con-
ducted prior to the study, by
taking test cases to pilot the
methodology;

e Co-regulation is a moving
target — the national and secto-
ral templates for co-regulation
have to be modified following
each survey in order to encom-
pass the different and dynamic
practices of co-regulation in
each geography and sector
examined. This makes contin-
ued experience of designing
and implementing co-regula-
tory surveys essential — law in
books is of little assistance in so
informal and dynamic a field;

* |t is essential in surveys
to conduct field research in as
short a time as possible, for the
reasons outlined above. How-

Co-regulation is a moving target - the
national and sectoral templates for
co-regulation have to be modified following
each survey in order to encompass the dif-
ferent and dynamic practices of co-regula-
tion in each geography and sector
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ever, in order to comprehcnd
the dynamics of co-regulation,
it is also important to cultivate
excellent research links with
market actors, regulators and
civil society organizations.
This type of network can only
be maintained, developed
and employed using constant
research and development.
PCMLP has developed such
networks over an eight-year
continuous period.

DOES CO-REGULATION
DELIVER THE EXPECTED
RESULTS?

As outlined above, the PCMLP
project has researched in the
fifteen pre-2004 Member States
in the areas of: broadcast co-
and self-regulation; mobile
telephony and child protec-
tion; Internet self-regulation;
computer games and video
cassette ratings schema; print
news media self-regulation.
Based on the www.selfregula-
tion.info report and other prior
work, we can offer some tenta-
tive initial hypotheses . Three
nptl(m«. suggest themselves:

. Adoptm;.1 best practice
in self-regulatory approaches
taken from the US and poten-
tially UK models;

2. Developing and extending
a sophisticated version of co-
regulation such as that found
in Australia or Germany, with

a pan-sectoral focus.

3. Extending either practice
to a pan-European role, as
in the Internet sector, where
INHOPE, EurolISPA or IFSE
have adopted a successful
model (for details see main
IAPCODE report). However,
the role of free speech, cultural
diversity and the enforceability
of such regimes remain prob-
lematic.

These three options are in
addition to nation-specific
and sector-specific status quo
options, which one might term
Option 0.

In considering the range of
self-regulatory solutions across
Europe, it is necessary to reflect
on exactly why there is arange
of responses, and whether it is
possible to conceive of a Euro-
pean model of media co-regu-
lation:

» What is the most important
national factor with regard to
co-regulation, and what are the
barriers to international coop-
eration?

e |s it legal and constitu-
tional and the implications
for co-regulation or rather the
differences in cultural content
standards?

* [s it rather a more complex
set of factors relating to institu-
tional political economy?

To place this survey in the
context of country-level differ-

ences and EU-wide changes
that impact on member states
in contrasting ways, the level
of analysis must be useful for:

* understanding co-regula-
tion on the national level,

* for policymaking that is
concerned with coordinating
national media approaches
across sectors, and
_ * for e\'nluati.ng pm.s‘.pvcts
for convergence in practices on
the EU level.

There are difficulties in
assessing changing political
cultures. Cultural as well as
economically rational motiva-
tions differentiate state and
market actors. Pan-European
Uptinnh present further com-
plexity: multilateral solutions
may therefore be theoretical
solutions to intractable real-
world problems. Yet, when co-
regulation is put into practice
this is often first done on the
national level, and here atten-
tion to economic governance,
political culture, civil society
and institutions in general may
make a crucial distinction in
assessing which co-regulatory
schemes succeed and which
fail.

Codes of conduct, in order to
be legitimate, credible, trans-
parent and effective need to
include clear and workable
procedures for review and
amendment of the code. Ide-

The Dutch cross-media classification system

OSSO O

Drug/alcohol abuse

®POOPO

All ages

Discrimination

Source:: Kijkwijzer
[

Fear Violence

Coarse language

Not forunder 16s Not for under 12s Not for under 6s
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ally this should include some
input from the adjudication
body. The most effective and
skilled code operators take the
following issues into account
when revising their codes:

* the convergence of national,
regulatory and corporate cul-
tures;

* the changing nature of the
relationship between govern-
ment and industry;

* the evolving technological
architecture that underwrites
self-regulation;

e the further development
of standards, Codes, and rules;
and

* the growth and change of
cultural norms and of public
understanding surrounding
self-regulation.

¢ third party consultation or
audit.

RECOMMENDATIONS

We make recommendations
which specifically can help
the effective development of
media Codes of Conduct, and
co-regulation of Internet con-
tent. Our key finding is that
technological progress brings
about change and co-regula-
tion can respond more rapidly
and efficiently than state regu-
lation. There is no universally
acceptable recipe for successful
co-regulation, as regimes must
be adjusted to the needs of each

The Commis-
sion and Council
of Europe should

develop clear

benchmarks for
acceptable levels
of transparency,
accountability and
due process

Our key finding is that technological
progress brings about change and co-
regulation can respond more rapidly and
efficiently than state regulation. There is
no universally acceptable recipe for
successful co-regulation

sector and other circumstances
(technological change, changes
in policy to respond to changes
in technology, a country’s legal
system, case law of European
courts, and so on). To illustrate,
broadcasting is an area in which
technological progress brought
complexity and the increase of
co-regulation responds in part
to policy changes prompted by
those technological changes.
The European monopolistic
broadcasting model which
developed with radio, main-
tained for television, was first
challenged by commercial ter-
restrial services. Further plu-
ralism brought about first by
cable and satellite, and then
digital technologies including
the Internet, forced changes
in the regulatory environment
and public authorities increas-
ingly delegated the power to
regulate to market actors. The
trend is towards continued
delegation (with regulatory
authority audit of the resources,
procedures, transparency,
stakeholder participation and
market effect of the self-regula-
tory scheme adopted).

KEY RECOMMENDATION:

Adequate resourcing is the
key to successful co-regula-
tion. Policy on co-regulation
must take a broader view of
the sustainability, effectiveness
and impact on free speech of
self-regulatory codes and
institutions. We recommend
applying an auditing proce-
dure for establishing co-regu-

latory institutions and codes.
Notwithstanding the centrality
of speech freedoms in consti-
tutions, this regulatory audit
burden is a minimal price to
pay for effective co-regulation
in the public interest.

FUTURE TRENDS IN
CO-REGULATION:
Significant economies of
scale are likely to be realized
through functional integra-
tion of certain key aspects of
the content regulation value
chain horizontally across sec-
tors and across EU Member
States. Computer games rat-
ing by IFSE has illustrated
the potential for developing
a common pan-European rat-
ings structure. Germany (KJM)
and the Netherlands (NICAM)
operate a cross-media rating
and labeling scheme. In a situ-
ation of increasing cross border
trade within the EU, this trend
is set to continue. Although the
legislative role of the European
institutions in the media sec-
tors is currently limited (prior
to ratification of the EU Con-
stitution), several recommen-
dations can be made. And it is
likely that in a single market
context, there will be a signifi-
cant self-interest on the part of
industry in co-regulation. More
research and development,
benchmarking and technical
assistance in disseminating
best practice between Mem-
ber States is clearly essential
to assist industry bodies in the
exploitation of economies of

WWww.iicom.org
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scale and scope in co-regula-
tion across the various converg-
ing media sectors in the single
market, and to ensure greater
effectiveness of co-regulation.

The general trend is towards
an expansion of scope of co-
regulation, often at the expense
of statutory regulation. IRAs
such as Ofcom in the UK are
exploring the possibility of
‘sunsetting” particular regu-
lations in the event that co-
regulatory alternatives can be
found.

Where there is a clear indus-
try interest in co-regulation
to improve market penetra-
tion, or to head off threats of
statutory regulation, there are
adequate market incentives for
resources to be allocated to co-
regulatory activities. However
the calculation of enlightened
self interest required is vulner-
able to changing personnel and
market structures such that co-
regulatory institutions, where
they do not have access to
compulsory funding, will not
enjoy the funding necessary to
meet standard requirements
of transparency, accountability
and due process.

A wide variety of models
of co-regulatory tools exist.
Some of these are based on
adequate standards of trans-
parency, inclusion, due proc-
ess, resources and so forth,
and some clearly are not. As
a result there is concern with
the development of codes that
insufficient standards apply to
both law enforcement/ child
protection and protection of
freedom of expression rights. If
these mechanisms are improp-
erly structured we can expect
public harm to result in the
medium term. The European
Commission and Council of
Europe should develop and
publish clear benchmarks
for acceptable levels of trans-

parency, accountability and
due process and appeal, par-
ticularly with regard to com-
munications regulation that
may impact upon freedom
of expression. Co-regulatory
institutions should follow the
guidelines for transparency
and access to information that
are followed by public and
government bodies according
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11GC POLICY FORA:
A chance for real debate

Unlike many conferences the lIC’s Policy Fora offer an intimate
environment where no more than 50 participants can have a genuine
debate about major strategic and policy issues. They are attended by
government officials, regulators, industry decision-takers and lawyers

from around the world offering networking opportunities and the chance
to influence emerging debates. The programmes are
designed in close consultation with Forum sponsors.
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telecommunications|

Created in 1987, the TELECOMMUNICATIONS FORUM holds quarterly
workshop-style meetings in Europe, Asia and North America.

The BROADCASTING AND NEW CONTENT POLICY FORUM
meets twice a year, including sessions combined with the
Telecommunications Forum to discuss convergence issues.
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