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By Stephen McClelland

A titrust for everyone
The final word

The world of the regulator and
policymaker sometimes seems
far removed from 'ordinary life'.
Would you be able to keep a
social conversation going for
very long at a party when you
are talking about sector specific
regulation, divestiture, margin
squeeze, or the Audiovisual
Media Services Directive, or any
of the other issues that abound in
the environment?
Well, you might be surprised. No
one pretends that these subjects
remain somewhat obscure, if
important. But the chances are
they are percolating through
to the public consciousness.
Competition law - in particular
- seems just one of those subjects
you can't get away from. In fact,
it seems to be involved with
everything from binge drinking
(supermarkets can't co ordinate
price rises of low end alcohol
products to deter youth abuse) to
public works to high technology
industries such as telecom and
media.
It's certainly contentious. A
recent op-ed in the Wall Street
Journal railed against what it saw
as antitrust antagonism in Europe
towards US companies, pointing
to a string of issues involving
not only Microsoft, but Apple,
Qualcomm and Intel. But start
surfing the net and you will soon
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trip over customer complaints
such as the long running (in
both the US and Europe) saga
that rails again the deliberate
bundling of the Apple iPhone
with individual service providers
on an exclusive and territorial
basis. It's 'antitrust' cry consumer
advocates, as though everyone
can expect some useful and
automatic remedy by merely
voicing the word. Meanwhile,
a very funny Daily Show sketch
(you can catch in on Youtube) on
the break up (and re-aggregation
at least in part) of the Bell System
manages to wrap up twenty four
years of divestiture in around
ninety seconds before posing
the question: what impact did it
ultimately have?
I'm professionally interested in
the application of competition
law to the telecom and media
spaces, but there's a point to
be made here. When you try
to regulate business in such a
way, you may have unintended
consequences, and in fact, you
may not be able to regulate
for consumer welfare for the
longer term, or at all. Ronald
Bork, possibly the most erudite
US judge in competition law
history once famously remarked
that he thought "competition
law was a subset of ideology".
What (I think) he meant was
that it appeared to have no

firmer foundations than simply
being a political tool that was
supposed to respond somehow
to perceived evils perpetrated by
businesses against other businesses and consumers alike.
We all recognize that these evils
should indeed be condemned.
But where should the regulation
stop and legitimate, proactive,
if ruthless, business strategy
actually start? For telecom
and media, it is particularly
important, because not only they
dynamic industries but the fact
they are dynamic network industries with trajectories of their
own causes competition law, at
least as it is presently framed, to
experience problems. It was after
all largely framed in an era when
industries were slower moving,
heavyweight in capital terms and
markets were more identifiable.
What does this mean for regulators and policymakers? Perhaps it
is fair to ask if they have the right
tools, perhaps it is even fairer to
ask if they have the right mindset
and 'ideology'. As one of my
colleagues likes to say, regulators started off as lawyers, and
then they became economists,
and now they need if anything
to be arguably philosophers.
The ability to think in such terms
might be just what is required for
the road ahead.
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