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News analysis
Remedying deficits in Europe's telecom regulatory framework - Part 1

The Commission package of 
proposals designed to reform the 
current European Union telecom 
munications regulatory framework, 
in force since 2002, are on the verge 
of successfully concluding their 
protracted legislative journey. 1

After nearly two years of complex, 
politically delicate, and at times very 
heated, negotiations between the 
generally unenthusiastic Council 
representing the Member States and 
the more accommodating European 
Parliament, most observers expected 
the package to have been adopted 
during the last plenary session of 
the European Parliament before the 
European Parliamentary elections of 
June 2009.

I The 'Telecoms reform package' comprises 
the proposed Regulation of the European 
Parliament and of the Council establishing 
the Body of European Regulators for Elec 
tronic Communications and the Office Text 
A6-27I/2009 of the European Parliament and 
proposed Directive of the European Parlia 
ment and of the Council amending Direc 
tives 2002/21/EC on a common regulatory 
framework for electronic communications 
networks and services (Framework Directive), 
2002/19EC (Access Directive) and 2002/20/EC 
(Authorisation Directive). Text A6-0272/2009 
of the European Parliament.

However, a last minute and 
unexpected development in the 
European Parliament has delayed 
final agreement on the reforms. 
It is now anticipated that the 
sole remaining issue dividing the 
European Parliament, supported by 
the Commission, and the Council 
regarding provision for the judicial 
protection of internet users' rights 
who allegedly violate copyright 
laws will require further negotia 
tion through the formal Conciliation 
procedure and is therefore unlikely to 
be resolved before the end of 2009.

There is a small chance that the 
Telecoms Council in June will accept 
the European Parliamentamendment. 
The reform package would therefore 
be adopted without further need for 
negotiation and agreement with the 
European Parliament.

However, asidefrom the last minute 
disagreement that has delayed the 
adoption of the telecommunications 
reform package, the Council and 
European Parliament have agreed a 
number of legislative measures that 
would significantly modify to the way 
in which the harmonised telecom 
munication regulatory framework is 
to be enforced.

The changes are designed to 
remedy the most serious problems 
with the current system of enforce 
ment identified in the Commis 
sion's 2006 comprehensive review 
of the 2002 regulatory framework 
that, according to the Commission, 
explain the continuing lack of a single 
market and hinder the achievement 
of an internal market for electronic 
networks and services.

The key shortcomings of the 
current decentralised enforcement 
model include:
»the failure of national regulatory 

authorities to develop consistent 
regulatory practice and the consis 
tent application of the EU regula 
tory framework resulting in the 
regulatory fragmentation of the 
internal market

»the lack of legally binding compe 
tence conferred on the Commis 
sion to ensure the consistent 
application of the rules by national 
telecommunications authorities 
in order to complete the single 
market in telecommunications 
services and networks;

»the lack of independence of some 
national telecommunications 
regulators and the failure of some
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Member States to ensure that their 
telecommunications authorities 
have the necessary resources to 
effectively perform their tasks

» and, finally, the duration of 
appeals in the Member States, 
including the tendency of national 
courts in some Member States to 
suspend the decisions of national 
regulators pending the outcome 
of the appeal and thus providing 
dominant telecommunications a 
litigation mechanism that delays 
their need to comply with regula 
tory decisions requiring them to 
facilitate the operation of market 
forces, and the lack of expertise of 
national courts having jurisdiction 
over telecommunications appeals.

Reforms
The reforms agreed by the 

European Parliament and the Council 
therefore specifically target the 
shortcomings of the present decen 
tralised model of enforcement of the 
harmonised regulatory framework 
which essentially confers on national 
telecommunications regulators and 
national courts the key enforcement 
role and allows them a great deal 
of discretion when performing their 
regulatory functions.

They are designed to alter the 
current institutional model and 
balance between the responsibili 
ties assigned to the Commission, 
Member States and the national 
regulatory authorities and promote 
pan-European coherence and 
convergence of enforcement through 
the creation of a pan-European 
Commission and BEREC led network 
of domestically independent telecom 
munications regulators and working 
together to advance the policy 
objectives of market integration and 
the promotion and protection of 
undistorted competition in telecom 
munications markets.

Space precludes a comprehen 
sive analysis of all the institutional 
and normative changes to the 
harmonised telecommunications 
regulatory framework already agreed 
by the Council and the European 
Parliament. For example, this article 
will not consider the introduction of 
the remedy of functional separation, 
or the mechanism introduced to 
improve European Union role in the 
management of radio spectrum, or 
the measures introduced to regulate 
investment and competition in new 
generation access networks.

Enforcement
This short article will instead focus 

what may be regarded as the most 
important institutional, procedural 
and normative reforms designed to 
strengthen consistent enforcement 
of the telecommunications rules and 
the approach reviews the following: 
»The organizational characteris 

tics and the role the new hybrid 
Community Body of European 
Regulators for Electronic Commu 
nications (BEREC).

»The main changes to the corner 
stone of the way in which the 
harmonised framework operates, 
namely, the Article 7 notifica 
tion and co-operation procedural 
mechanism of the Framework 
Directive.

» The enhanced role of the Commis 
sion supported by the Body of 
European Regulators for Electronic 
Communications.

» The amendments to Article 3 of 
the Framework Directive designed 
to reinforce the independence of 
national regulatory authorities

» The modifications to Article 4 of 
the Framework Directive which 
require Member States to ensure 
that effective and timely appeal 
mechanisms and that appeals are 
not used to delay the implantation

of regulatory decisions promoting 
competition.

» The provisions of the revised 
Framework Directive and the 
Specific Directives on the strength 
ening the legal obligation of 
national regulatory authorities to 
ensure the consistent application 
of the rules.

BEREC
The establishment of BEREC does 

not mean that the Commission has 
finally succeeded in convincing 
the Member States and the body 
it replaces, the advisory European 
Regulators Group (ERG) of the 
necessity to create an independent 
European Regulatory Authority with 
legally binding decision making 
powers. Space precludes an exami 
nation of the politics behind the 
eventual agreement between the 
Council, the European Parliament 
and the Commission to establish 
BEREC.

Suffice to note that as a conse 
quence of Council and European 
Parliament stern opposition to the 
original Commission draft proposed 
Regulation to establish a European 
Electronic Communications Market 
Authority with significant regulatory 
power the eventual agreement to 
establish the BEREC was possible 
essentially because the body to be 
set up will not have the status of a 
Community agency nor have legal 
personality and will not have legally 
binding decision making regulatory 
power.

In essence BEREC has been 
conferred no legally binding 
regulatory enforcement powers. It 
would not replace the Commission 
or national regulatory authori 
ties as the only bodies with the 
competence to take legally binding 
regulatory decisions in the telecom 
munication sector. It is not therefore 
intended to be, or function as, a
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European Regulatory Authority. It is 
best to consider BEREC as a much 
strengthened replacement for the 
ERG which was established to advise 
and assist the Commission, provide 
an interface between national 
regulators and the Commission, and 
contribute to the development of 
regulatory consistency through the 
sharing of regulatory good practice 
and cooperation between national 
regulators in the drive to success 
fully develop the internal market for 
electronic communications networks 
and services.

Fragmentation
Despite the protestations of some 

of the Member States, and indeed 
the ERG itself, the Commission 
view prevailed in the European 
Parliament that the ERG has not 
been entirely successful in bringing 
about regulatory convergence 
and consistency and has therefore 
failed to ensure the avoidance of 
the regulatory fragmentation that 
hampers the development of the 
telecommunications internal market.

It is best to consider BEREC as a
much strengthened replacement f<
the ERC which was established ft

advise and assist the Commission

Space precludes detailed consid 
eration of the reasons for the ERG's 
failings. Suffice to say they revolve 
around the consensual decision 
making procedures of the body, the 
lack of professional and administrative 
support available to it and perhaps 
most significantly the loosely defined 
nature of its responsibilities and key 
policy objectives and the tendency 
of the body to operate as a body 
primarily concerned with defending 
national regulatory interests rather 
than the development of a pan- 
European common telecommu

nications regulatory culture2 . The 
proposed Regulation establishing 
BEREC attempts to addresses all of 
these failings.

Notable changes
The first notable change is 

that BEREC is to be established 
by a Regulation of the European 
Parliament and the Council and 
not by a Commission decision. This 
reflects the elevated legal status, 
role and important legal rights and 
responsibilities of the new body. 
According to recital 5 of the draft 
Regulation, BEREC is neither a 
Community agency nor should have 
legal personality.

However, the practical limita 
tions of the decision not to accord 
BEREC agency status and legal 
personality are far outweighed by 
directly applicable rights and duties 
conferred on it by the provisions of 
the Regulation and by the legal status 
accorded to the Office established 
by Article 3 (b) of the Regulation

2 See Commission Decision of 29 July 2002 
(2002/627/EC) establishing the European 
Regulators Group for Electronic Communica 
tions Networks and Services. Article 3 on 
the aims provides that the ERG has the role 
of assisting and advising the Commission 
in consolidating the internal market and to 
provide an interface between national regula 
tory authorities and the Commission in a way 
that contributes to the consistent application in 
all Member States of the regulatory frame 
work. Article 5 establishes the operational 
arrangements. It provides that at its own initia 
tive or at the Commissions request's the ERG 
shall advise and assist the Commission on any 
matter related to electronic communications. 
The Group agree its won rules of procedure 
by consensus or a two third majority vote if no 
consensus is reached subject to the approval 
of the Commission, and elects its chairperson 
who convenes meetings with the agreement 
of the Commission. The Commission has the 
right to be represented at all meetings of the 
Group. It is also able to participate in all meet 
ings of subgroups and expert working groups 
that may be organized if appropriate. Recital 7 
indicates that the Group was envisaged by the 
Commission as a body for reflection, debate 
and advice.

to provide it with professional and 
administrative support. Thus Article 
1 provides that it shall act within the 
scope of Framework Directive and 
the Specific Directives and that it shall 
pursue the same policy objectives as 
those of national regulatory authori 
ties as set out in Article 8 of the 
Framework Directive.

Furthermore, Article 1 provides 
for the obligation that BEREC 
shall carry out its tasks indepen 
dently, impartially and transpar 
ently. There was no such provision 
in the Commission decision estab 
lishing the ERG and to that extent 
suggests that in the performance 
its tasks BEREC is required to act in 
the European interest in the light of 
the policy objectives specifically laid 
down in Article 8 of the Framework 
Directive. Indeed Article 1 specifically 
provides that 'in particular' BEREC 
shall contribute to the develop 
ment and better functioning of the 
internal market by aiming to ensure 
a consistent application of the EU 
regulatory framework for electronic 
communications.

Moreover Article 1 broadens 
BEREC's advisory role, compared to 
that played by the ERG, by providing 
that it shall advise the Commission, 
and upon request the European 
Parliament and the Council. The 
BEREC is therefore to be regarded 
as a source of advice for all law 
making European Union institutions. 
BEREC cannot thus be regarded as 
a body solely at the service of the 
Commission.

Article 2 of the proposed 
Regulation which defines the role 
of BEREC and Article 2a which lists 
the specific tasks it shall perform 
illustrate the extent to which BEREC is 
intended to become a vital part of the 
enforcement system of the reformed 
telecommunications regulatory 
framework. Aside from conferring 
on BEREC the role of developing 
and disseminating among national
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regulators regulatory best practice, 
Article 2 establishes that BEREC is 
able, on request, to provide assistance 
to national regulators on regulatory 
issues.

Assistance?
The onus therefore remains on 

national regulators to seek assistance. 
This may limit the extent to which 
this role will actually be performed in 
practise. More importantly from the 
perspective of enforcement, Article
2 provides that BEREC shall deliver 
opinions on the draft decisions, 
recommendations and guidelines of 
the Commission referred to in the 
Regulation, the Framework Directive 
and the Specific Directive.

It is also able to issue own 
initiative reports and provide advice 
to the Commission. Perhaps more 
significantly, it is able to deliver own 
initiative opinions to the European 
Parliament and the Council on any 
matter regarding electronic commu 
nications within its competence.

It is impossible to predict how, 
or if, this provision shall be invoked 
by BEREC. However what amounts 
to an independent right of access to 
the Council and European Parliament 
may be a very useful instrument in 
the event of serious disagreement 
with the Commission given the 
traditional sensitivities surrounding 
Commission intervention in enforce 
ment of the regulatory framework in 
Member States.

In this regard the capacity to 
deliver own initiative opinions to the 
Council, the traditional guardian of 
the interests of the Member States, 
may be particularly noteworthy. The 
specific tasks conferred on BEREC can 
be divided into the right to deliver 
opinions3, the right to be consulted4, 
the right to be consulted and deliver

3 Article 2a of the proposed Regulation at 2 (1) 
a, b, d,e,f,,ff,

4 See Article 2a(l) c, fa.fb, fc,

opinions5, the duty to monitor and 
report6 and the duty, on request 
to provide assistance to national 
regulators7 .

In essence thanks to Article 2a, 
BEREC would be involved, essen 
tially have a voice, in most of the key 
regulatoryactivitiesoftheCommission 
and the national regulators. The most 
noteworthy from an enforcement 
and regulatory consistency perspec 
tive are the following. It would 
deliver opinions on draft measures 
of national regulators concerning 
market definition, designation 
of undertakings with significant 
market power and the imposition of 
remedies in accordance with revised 
Articles 7 and -7a of the Framework 
Directive and cooperate and work 
together with national regulators in 
accordance with Articles 7 and -7a of 
the Framework Directive in the event 
the Commission required or recom 
mended that a draft measure notified 
by a national regulatory authority 
should be amended or withdrawn.

Before issuing its opinion to 
the Commission BEREC has been 
conferred an interesting new right. 
It may, if considers it appropriate, 
directly consult the relevant national 
competition authorities. The 
Regulation is silent on any obligation 
on the part of the national compe 
tition authority to reply however, 
according to recital 35 and Article 
3(5) of the current version of the 
Framework Directive national 
competition authorities may already 
be consulted by national telecommu 
nications regulatory authorities when 
performing their regulatory tasks.

Conferring the right to consult 
national competition authorities on 
BEREC should not be problematic 
given the direct applicability of the 
Regulation in the Member States. Any

5 See Article 2a(l)ea,
6 See Article 2a(l)fg
1 See Article 2a(I) da, fe

refusal to respond to such a request 
on the basis of the Regulation would 
render the Member State concerned 
liable to infringement proceeding for 
breach of the duty to loyal coopera 
tion. We shall return Article 7 and -7a 
of the revised Framework Directive 
below.

BEREC has been accorded the task 
of delivering opinions on Commission 
draft recommendations or guidelines 
on the form and content of notifica 
tions in accordance with Article 7a 
of the Framework Directive, on draft 
decisions identifying transnational 
markets in accordance with Article 15 
of the Framework Directive, on draft 
decisions and recommendations 
on harmonization, in accordance 
with Article 19 of the Framework 
Directive. We shall consider the 
potential importance of Article 19 to 
ensure regulatory compliance with 
Commission prior recommendations 
on remedies below.

BEREC may have a voice but it 
cannot impose its say. Article 2a (3) 
does not alter the hard law balance 
regulatory competence of the current 
regulatory framework. It provides 
that national regulatory authori 
ties and the Commission shall take 
the utmost account of any opinion, 
recommendation, guidelines, advice 
or regulatory best practice adopted 
by BEREC.

The European Community 
judicature has established that the 
obligation to utmost account of an 
opinion does not affect the discretion 
afforded to the decision maker to 
take whatever decision they regard as 
most appropriate. The final decision 
making power therefore remain 
with the Commission or national 
regulatory authorities respectively.

Article 3 of the proposed 
Regulation provides that BEREC is 
composed of the Body of Regulators. 
Administrative and professional 
support services for the operation 
of BEREC are to be provided by the

n
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new agency, the Office that shall 
be examined below. The Body of 
Regulators is to be composed of the 
heads or nominated high represen 
tatives, or their alternates, of each 
of the national regulatory authori 
ties. The Body of Regulators is to 
appoint its Chair and Vice Chairs 
from among its members for a one 
year term. The proposed Regulation 
does not provide for the possibility of 
extension of the one year term served 
by the Chair and Vice Chairs.

The Body of Regulators shall 
act by a two-thirds majority of all 
members unless otherwise provided 
in the Regulation or in the Framework 
Directive or Specific Directives. A 
notable exception to the two third 
majority rule is when the Board of 
Regulators adopts opinions pursuant 
to the revised Article 7 procedures of 
the Framework Directive. Board of 
Regulator opinions on draft national 
remedies are to be adopted on 
the basis of a simple majority. This 
important and traditionally sensitive 
issue shall be considered below. Each 
Member or alternate shall have one 
vote. Interestingly there is therefore 
no import into the decision-making 
rules the weighted voted system 
that characterizes the voting rules 
applicable to Member States voting 
in the Council.

This would suggest that the Body 
of Regulators is not intended to 
operate as an arena for inter-state 
bargains. Indeed members of the 
Board of Regulators, including the 
Chair, are under an obligation to act 
independently and must not seek 
or accept any instruction from any 
government, the Commission, or 
any other public or private group. 
The implication is that the Board of 
Regulators must act in the European 
interest and not as representative of 
particular national interest.

The Commission does not have 
a vote and while it is invited to all 
plenary meetings of the Board of

Regulators is accorded only observer 
status. Plenary meetings of the Board 
of Regulators shall occur at least four 
times a year. The Commission or at 
least a third of the Board's members 
may request the convening of 
additional meetings. Similarly to 
the ERG, the work of BEREC may 
be organized into Expert Working 
Group.

Structure
The Board of Regulators is legally 

responsible for the fulfilment of the 
tasks of BEREC examined above and 
takes all decisions relating to the 
performance of its functions. This 
includes the adoption of the annual 
work programme and the annual 
report. In both cases BEREC activities 
are subject to the scrutiny of the 
European Parliament, the Council 
and the Commission.

The European Parliament has been 
accorded the right to call the Chair 
of the Board of Regulators to appear 
before it to address issues relating to 
the activities of BEREC. Finally the 
Board of Regulators is responsible for 
guiding the work of the Office which 
the proposed Regulation establishes 
in order to provide professional and 
administrative support services to 
BEREC.

The Office is to be established as 
a body of the European Community 
with legal personality. It is in effect 
envisaged to be the 'work horse' of 
BEREC and the Body of Regulators. It 
is to be funded by a subsidy from the 
European Community budget and 
from voluntary contributions from 
the Member States or their national 
regulatory authorities for specific 
items of operational expenditure. 
Member States are to ensure that 
national regulatory authorities have 
the adequate financial resources 
required to participate in the work of 
the Office.

The Office is to comprise of a 
Management Committee and an 
Administrative Manager, who is to 
be head of the Office and appointed 
by means of competitive examina 
tion for a renewal term of three years 
and shall be responsible for day to 
day managing the Office. The staff 
of the Office are to be appointed as 
officials of the European Communi 
ties and according to the Staff Regu 
lations. Secondments of national 
experts from the Member States to 
the Office on a temporary basis and 
for a maximum of three years will be 
possible.

The provision defining the 
composition of the Management 
Committee is identical is identical 
to that establishing the Board of 
Regulators and is subject to the same 
voting rules. Moreover the provisions 
of Article 3 examined above apply 
to the Management Committee. 
What is not clear from the proposed 
Regulation is if members of the 
Management Committee are to be 
regarded as staff of the Office and 
therefore officials of the European 
Communities.

The proposed Regulation provides 
that the Management Committee is 
part of the Office but does not specif 
ically state if the Regulations apply 
to members of the Management 
Committee. The Regulation merely 
provides that the staff regulations 
and conditions of employment apply 
to the staff of the Office, including 
the Administrative Manager.

On the face of it, and given 
the identical provision estab 
lishing membership of the Board 
of Regulators and the Office 
Management Committee it would 
seem unlikely members of the latter 
are to be considered officials of 
the European Communities. The 
Management Committee is to be 
responsible for the appointment and 
holding to account of the Adminis 
trative Manager and are to provide

12
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guidance and supervision on the 
execution of his or her tasks.

Other provisions
In concluding this examination 

of BEREC and the Office mention 
should also be made of three inter 
esting provisions that of the proposed 
Regulation.

The first provides that similarly to 
national regulatory authorities BEREC 
must, when appropriate consult 
interested parties and give them 
the opportunity to comment before 
adopting opinions, regulatory best 
practice or reports.

The second places an obligation 
on the Commission and national 
regulatory authorities to respond 
positively to all requests by BEREC 
and the Office for information in 
order for them to perform their tasks. 
Finally BEREC and the Office shall not 
disclose to third parties information 
that they process or receive for which 
confidential treatment has been 
requested. Business secrets are thus 
in theory protected.

The Board of Regulators and the 
Management Committee appear to 
have distinct functions but identical 
compositions. The former is accorded 
the authority to adopt all acts, the 
latter is charged with supporting the 
work of the former. Both bodies are 
made up of co-opted senior national 
regulators. It could at first sight seem 
that the new European level body 
has been captured by the Member 
States.

The Commission appears to have 
been successful to achieving its aim 
of getting the European Parliament 
and the Council, supported by their 
generally hostile national regulators 
acting through the ERG to establish 
at European level a body that would 
assist it in pursuit of the develop 
ment of internal market objective by 
ensuring regulatory consistency.

However this has come at a price 
in the light of the main features 
of Commissions initial proposal 
for a Telecommunications Market 
Authority with real regulatory 
teeth. What has been agreed by the 
European Parliament and the Council 
is in effect a hybrid body, part 
Community agency part emanation 
of the Member States, funded to some 
extent by both levels of government.

Moreover, it appears to have been 
specifically designed to be indepen 
dent of both the Commission and 
the Member States though to some 
degree accountable to the European 
Parliament and the Council. Indeed 
the Regulation specifically provides 
that Board of Regulators and the 
Management Committee are to act 
independently of the Commission. 
However this has come at a price.

Commission voice
The Commission has been denied 

a voice, the right to propose part of 
the membership with the Council as 
it originally proposed, in determining 
the composition of either the Board 
of Regulators or the Management 
Committee. While it has been given 
the right to attend meetings of these 
bodies it has been accorded no 
right to vote. From the perspective 
of Principle-Agent theory it would 
seem that BEREC and the Office is 
not the agent of a clearly identifiable 
or even single institutional Principle. 
It is certainly not the agent of the 
Commission.

The proposed Regulation estab 
lishing BEREC and the Office, is as 
indicated above, complimented by 
a number of significant revisions to 
the Framework Directive and the 
Specific Directives. The recasting of 
Articles 7, 8 and 19 of the Framework 
are designed to strengthen the 
Community mechanism for ensuring 
consistent enforcement practices and 
decisions by national regulators when

regulating operators with significant 
market power and national regulatory 
authority support for the internal 
market activities of the Commission 
and those of BEREC.

The Commission had sought to 
be granted the power to be able 
to veto or require the amendment 
through legally binding decision of 
draft measures of national regulators 
imposing, modifying or lifting 
regulatory obligations on operators 
with significant market power 
in the event a market is not fully 
competitive.

The Commission already has the 
power pursuant to Article 7(4) of 
the Framework Regulation to veto 
national regulators analysis of markets 
and the designation of operators with 
significant market power in the event 
it concludes after detailed analysis 
that the proposed measure would 
create a barrier to the single market or 
is incompatible with European Law.

The Council in particular however 
was not prepared to extend the 
Commissions power of veto or substi 
tution over regulatory obligations on 
operators with significant market. The 
Council and the European Parliament 
agreed instead to put in place a 
mechanism pursuant to a new Article 
-7a , that would first seek to find a 
negotiated solution to the problem 
identified by the Commission and 
conformed by BEREC's opinion, 
adopted by simple majority of that 
body, on the matter.

This would require the 
Commission, and especially BEREC 
and the national regulatory authority, 
to cooperate closely with the objective 
of identifying the most appropriate 
and effective measure in the light of 
the objectives laid down in Article 8 
of the Framework Directive. A three 
month deadline is laid down for the 
conclusion of what has been labelled 
the 'co-regulation' approach.

The national regulatory authority 
may as a result of the negotiated

13



in t e r
1 i 1^5-

June 2009 Volume 37 Issue 2

www.iicom.org

approach decide to amend or 
withdraw its draft measure. However 
the national regulatory authority also 
retains the competence to maintain 
its draft measure as originally 
notified.

In this event, or in the event BEREC 
does not share the serious doubts of 
the Commission or does not issue an 
opinion, the Commission has been 
granted the competence to issue, 
within one month, a recommenda 
tion requiring the national regulatory 
authority concerned to amend or 
withdraw the draft measure.

The Commission must provide 
reasons justifying its recommenda 
tion including specific proposals 
to amend the draft measure, in 
the event the BEREC does not 
share the serious doubts of the 
Commission. Within one month of 
the Commission issuing the recom 
mendation requiring amendment or 
withdrawal the national regulatory 
authority shall communicate to the 
Commission and BEREC the adopted 
final measure.

In the event the draft measure is 
not amended or withdrawn on the 
basis of the recommendation the 
national regulatory authority must 
provide a reasoned justification. On 
this reading of the revisions to Article 
7 and the addition of Article -7a of the 
Framework Directive do not appear 
to alter the balance of competence 
conferred to the Commission and 
national regulatory authorities in 
the current Framework Directive. 
Granting the Commission the right 
to issue recommendations requiring 
compliance is legally debatable.

A recommendation cannot by 
definition require compliance. 
Ultimately the Commission has 
two legal weapons at its disposal 
if 'co-regulation' or perhaps more 
appropriate in describing the Article 
-7a procedure, negotiation is unsuc 
cessful in ensuring enforcement 
consistency and convergence. Both

take time and there is no guarantee 
of success.

The weapons
The first weapon at its disposal 

is that of initiating Article 226 EC 
infringement proceedings against 
the Member State for the breaches 
of EC law by its national regulatory 
authority. The Commission 
acknowledges the long duration 
of such actions do not make it an 
ideal instrument for the ensuring 
regulatory consistency in a sector 
characterized by rapid and dynamic 
change.

The second weapon is new and has 
been conferred on the Commission, 
perhaps as a concession, thanks to 
the amendment of harmonization 
provision, Article 19 of the Framework 
Directive. Under the recast Article 
19, where the Commission finds 
that divergences in the implementa 
tion by the national regulatory tasks 
specified in the Framework Directive 
and the Specific Directives may create 
a barrier to the internal market, may 
issue decision, with legally binding 
effects on the harmonised application 
of the provisions. It already has the 
power to issue recommendations.

Hurdles
However there are a number of 

hurdles which cast doubt on the 
usefulness of this hard law tool to 
ensure compliance and regulatory 
consistency.

First BEREC has been accorded the 
right to issue an opinion of which the 
Commission must take the utmost 
account. This requirement could 
compromise the Commissions case 
for adopting a decision at the very 
least

Secondly, the decisions targeting 
the inconsistent implementation 
of the regulatory approaches of 
national regulators cannot refer 
to specific notifications issued by

a national regulatory authority 
pursuant to Article -7a. Decisions 
may only include the identifica 
tion of harmonised or coordinated 
approaches.

Furthermore, the Commission 
may only propose a draft decision if 
it has already previously adopted a 
recommendation on the same issue 
two years before. The decision is a 
draft because it can only be finally 
adopted subject to a favorable 
opinion of a Regulatory Procedure 
with Scrutiny Committee composed 
of the representatives of the Member 
States and the draft measure is not 
opposed by the European Parliament 
or the Council.

In short, not only do represen 
tatives of the Member States first 
sitting as members of the Regulatory 
Procedure with Scrutiny Committee 
then as members of the Council 
have two opportunities to block the 
adoption of a decision but approval 
of the decision is also subject 
to the scrutiny of the European 
Parliament and its none opposition. 
The procedure can take up to an 
additional three months8 .

Resort to harmonization decisions 
pursuant to the revised Article 19 
in order to compel national consis 
tency in the application of remedies 
could prove even more problem 
atic if for example BEREC issued an 
opinion that doubted the case for 
the draft Commission decision. In 
short, resort to this legal instrument 
to ensure compliance is of limited 
use, both from the perspective of 
the timeliness of its employment and 
the procedural obstacles that the

8 See Council Decision on laying down proce 
dures for the exercise of implementing powers 
conferred on the Commission 1999/468/EC 
OJ L 184/23 17.7.1999 as amended by Council 
Decision 2006/512/EC OJ L200/11 22.7.2006 
Article 5a for the procedural and political 
obstacles that the Commission needs to 
successfully negotiate.
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Commission would need to success 
fully negotiate.

Arguably the Member States 
have conferred on the Commission a 
hard law power that in practise will 
rarely if ever be used. It is possible to 
envisage resort to decisions pursuant 
to Article 19 only in the unlikely 
situation where a national regulatory 
authority persistently breached 
over an appreciable period of time, 
its obligation to ensure regulatory 
predictability, the development of 
consistent regulatory practice and the 
consistent application of the rules as 
provided for in the current point (d) 
of paragraph 3 and now reinforced 
by a new paragraph 5, point (a) of 
Article 8 of the revised Framework 
Directive and in light of the policy 
objectives set out in Article 8 of the 
Framework Directive.

Indeed, Recital 43 (e) of the 
proposed Directive amending the 
Framework Directive stipulates what 
any Commission decision under 
the recast Article 19 must avoid. 
Decisions should not prohibit alter 
native regulatory approaches which 
can reasonably be expected to have 
equivalent effect and should not 
have an effect on decisions taken by 
national regulatory authorities that 
do not create a barrier to the internal 
market.

Any decision should be propor 
tionate and should not prescribe in 
detail. Decisions should be limited 
to establishing regulatory principles, 
approaches and methodologies and 
must not reflect specific national 
circumstances.

As noted above the recast Article 7 
and the newly added Article 7a intro 
duce a new player in the notification 
procedure, BEREC, whose compo 
sition and independence from the 
Commission may in fact prove to be 
problematic from a regulatory coher 
ence and convergence perspective. 
Arguably the procedures are now 
more far more complex then the

current internal market consultative 
and consolidating mechanism

Where will BEREC go?
It is not inconceivable that BEREC 

could become a vehicle for subtly 
protecting the regulatory autonomy 
of national regulatory authorities. 
On the other hand it could develop 
into a vital source of assistance to the 
Commission in encouraging regula 
tory convergence and consistency. 
However, in light of the past prob 
lematic commitment of some notable 
national regulatory authorities to the 
development of the internal market 
and regulatory consistency it is not 
impossible to imagine situations in 
which the Commission and BEREC 
do not share the same assessment of 
a national regulators draft measure 
on remedies.

These problems are likely to be 
avoided only if BEREC and the national 
regulatory authorities, within which 
it remains nested, operate essen 
tially as part of a cohesive network 
of European telecommunications 
regulators bound by, and pursuing 
similar objectives and facing similar 
problems. It will require national 
regulatory authorities to modify their 
traditional regulatory horizons, in 
essence, a shift from a single national 
market to a single European market 
regulatory perspective.

However, unlike the European 
Competition Network of national 
competition authorities respon 
sible for the public enforcement of 
EC Competition law in which the 
Commission plays a crucial co-ordi 
nating and unifying role in both 
institutional and normative terms, 
the Commission has been accorded 
no such explicitly central role in 
the proposed revisions to telecom 
munications regulatory framework. 
National Regulators and the BEREC 
are to operate in parallel to, and inde 
pendently from the Commission.

It is therefore perfectly possible 
to imagine a situation where BEREC 
and national regulators develop a 
view of how to promote regulatory 
consistency that contrasts sharply 
with that favoured by the Commis 
sion, a view that is more sensitive to 
specific national market conditions 
rather than the regulation of national 
markets in order to promote their 
integration into a single telecommu 
nications market. The Commission 
has been accorded little scope in the 
proposed reforms be operate as the 
central hub of the telecommunica 
tions regulatory network.

Unifying
The eventual capacity of BEREC 

supported by the Office to take on or 
develop such a unifying role in place 
of the Commission and indeed inde 
pendently of the Commission is open 
to doubt unless BEREC and national 
regulators begin to see themselves 
a bodies with a European internal 
market building vocation.

How this can come at arms length 
from the Commission will prove to 
be an interesting challenge. It can 
of course be conjectured that the 
Council sees the independence of 
BEREC from the Commission as a 
bastion against unwelcome Commis 
sion intrusions in the regulation of 
national telecommunications markets 
potentially to the detriment of the 
interests of their national telecom 
munications 'champions'.

Perhaps that is too cynical a view 
of Council intentions given that it has 
agreed to significantly reinforce the 
independence of national telecom 
munications regulators and revise the 
provision of the Framework Directive 
tightening the rules on the conduct 
of appeals proceeding in national 
courts. These are outlined next.
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