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by Stephen McClelland

News analys·s
Europe's copyright conundrum

Sir Cliff Richard should be pleased. faced with the prospect of losing
protection in the near term - from
So will the many other performers
January 2009 for his earliest works.
approaching
the late afternoon
Under Commission plans, they will in
of their careers given European
Commission
proposals.
Press future enjoy a 95 year term from time
commentary
on a normally very of recording, to "bridge the income
gap!! in retirement as EU Internal
dry subject - intellectual property
protection - has been enlivened this Market and Services Commissioner
summer with the prospect of aged Charlie McCreevy, puts it. Part of
the package also includes increased
pop stars losing revenue from their
protection
for musical authorship
sound recordings after the current
50 year term of protection expires. where several authors are involved.
Whilst many would consider it a
minority interest, politicians at the
highest levels have suddenly seemed
to take a personal interest in the
subject this year, with even France's
Not all interests however remain
President Nicolas Sarkozy lobbying
behind the scenes reportedly because positive towards performers averting
of his admiration for French 60's idol the prospect of penury; many IP
Johnny Hallyday. Sir Cliff himself was researchers, academics, and lobby-
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ists are aghast at what seems to be an
eternal march upwards not merely of
protection terms but fundamentally
towards a consequent "overprotection!!. One such group, Sound Copyright, a joint initiative from the Electronic Frontier Foundation and the
Open Rights Group, complains that
the Commission has disregarded "the
evidence-based findings of its own
advisers". They continue, "Copyright
term is a quid pro quo designed to
balance the interests of consumers
and creators... confusing this with
contractual
issues and
pension
schemes while ignoring the evidence
gives Europeans a raw deal. Europe's
citizens are entitled to more than a
privatized cultural heritage."
The
group says it has collected 12,500
signatures protesting the change.
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Over-burdened
copyright?
Copyright and so-called related
rights remain a thorny issue in
Europe in general and in the Brussels
legislative machinery in particular. As
Mr McCreevy's Directorate looks at
one aspect, DG Infosoc is analyzing
the place of copyright in the online
world, whilst DG Competition
has
announced it is looking at the role
of collecting societies that manage
royalties on behalf of writers and
artists. Performers aside, European
copyright legislation looks in any case
in need of a major overhaul, which
is probably why at the same time
as the sound recordings issue has
reached the public forum, the stage
has been set for what could amount
to a major revision of a rather larger
issue: how to stimulate and protect
Europe's knowledge economy particularly in the fields of research, science
and educational materials for online
dissemination.
The Commission is moving through
the consultative processes involved
after publishing a Green Paper on the
subject and says it wants "a structured
debate on the long-term future of
copyright policy in knowledge-intensive areas". But the road map will not
be an easy one. Previous attempts by
the Commission to introduce harmonizing legislation that would meet
the needs of everyone everywhere
in continent have proved extremely
controversial,
principally
because
copyright
systems are generally
national in character with significant
differences between member states.
Alongside this rests that key balance:
just what is the correct deal to strike
between creators and users? The key
Directive relating to internet and copyright - the curiously named "Directive 2001/29/EC on the harmonization of certain aspects of copyright
and related rights in the information

society" or the EU Copyright Directive
for short - was termed by some to be
the most controversial piece of legislation ever enacted in Europe. Not only
did member states drag their feet in
implementing it, but it managed to
garner heated criticism from all sides.
Interest groups variously considered it
opened the door to widescale overprotection and fenced-off "information property" or alternatively did not
go far enough by including a list of
twenty optional copyright exceptions
which member states could implement or not as they saw fit, and which
by definition simply failed the crucial
target of the Directive, namely the
harmonization itself.
Since the Directive was enacted
however the online dimension has
burgeoned;
peer-to-peer
applications have mushroomed
and an
entirely new field of social media
has come into existence. The same
arguments however remain. Some
argue that ill-fitting copyright legislation means that business models for
creators and aggregators in a new
media environment rife with piracy
will not attract much needed present
and future investment. For many,
the right kind of environment will
be crucial to the long-term ability to
compete in advanced markets. Other
hindrances exist to a true European
Single Market.
Rights clearances
in media licensing for example still
effectively require separate contracts
in each of the 27 member states. Still
others argue that the importance
even of specific legal tools has been
considerably overstated and point to
the the example of Europe's Database Right - a specially-tailored piece
of legislation to protect databases that seems to have had no discernible
impact on its targeted community.

Fresh conflict?
Whilst this time around, the aims
seem more modest, Brussels bureau-

crats are consequently steeling themselves for another bruising encounter
with
stakeholders
ranging
from
major media and consumer groups
during
the build-up
consultation
period. And an apparently innocuous series of questions could open
the door to fresh conflict. What are
the rights of libraries for example?
How far may information dissemination be permitted for education and
research? And what about the brave
new media world? The Green Paper
itself acknowledges that questions
relating to user-created content will
also have to be examined. But this is
a touchy subject, because clearly in
many cases original content will be
the source for the resulting UGC,
and there is no current legal framework that would enable the UGC to
be treated as an exception. Indeed,
many rights-holders would like to see
greater protection from such abstraction by users.
Complicating matters is an international system of intellectual property protection
that Europe has
already signed up to as a part of
the intergovernmental
treaty structure. Whilst Europe wants a so-called
"Fifth Freedom" to accelerate the
flow of knowledge across its internal
borders, the prevailing international
agreement
concerning
copyright,
the Berne Convention, was creaking
under the strain of modern demands
from inside and outside the digital
world well before the European Copyright Directive was even announced.
Attempts to modify it to cope without
dismantling the system have instead
resulted in secondary treaties that
may have inadvertently caused more
confusion. One thing is for sure: IP
lawyers look like have more business
than ever over the next few years as
the various stakeholders continue to
argue about the best way to carve
up what is amounting to the biggest
cake in their working lifetimes.
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