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1 Introduction

Markets do not always work perfectly, and sometimes Adam Smith’s invisible hand
could get shaky. Therefore, there are some tools that allow the states and governments
to act whenever a market failure is detected.

Economic theory has proven that markets with a good performance, say in competition,
maximize the general welfare of society (both consumer and producer), but when this
does not happen, this is in the presence of market failures, we usually see inefficiency
in the market.

The most common market failures are: i) companies with market power or substantial
power (either a seller or a buyer) that can affect the market with higher or lower prices
than otherwise desirable, which in the short run generates under- or over-production
of a good, and in the long run could negatively impact on innovation or incentives to
innovate;1 ii) collusion among companies or conducts that could prevent new entrants in
the market or harm established ones; iii) asymmetric information which could prevent
consumers from making their best consumption decisions, and iv) externalities (which
are not bad per se, but are usually a main source of inefficiencies when they are not
fully taken into account by the market).2

Thus, given the existence of a market failure, governments ought to provide mechanisms
to “allocate scarce resources” and benefit some people without harming somebody else.
Throughout history, in many countries, particular sectors such as finance, electricity or
telecommunications have presented government intervention in order to influence prices
of goods, quantities produced or the distribution of profits.

These rules administered by one or more government agencies have impacted on the
economic activity of each sector: determining prices (or price-caps), standards, product
quality, terms and conditions, governing rules of new entrants or rules against agents
with high market shares that try to balance the “playing field” for the rest of the
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competitors.3

However, there are still fundamental questions that must be addressed since a bad
regulation could lead us to an even more inefficient outcome: Why do we want to
regulate? What is the market failure we are trying to prevent? How do we want to
regulate? It ought to be understood a little bit more about the market or sector that
is intended to be regulated.

2 Internet intermediaries

As in many sectors, in the digital markets the consumer’s attention is also crucial as
the purpose of digital platforms is to aggregate consumers and products, contents or
services in order to facilitate the research processes and create the best matches.

Digital platforms are mere intermediaries, “living” in the Internet ecosystem, who bring
together (at least) two different consumer groups between whom externalities exist (we
call this: indirect network effects). This means that the value of the product, services
or content offered by a platform to a certain group of consumers increases when the
number of users of another group grows (the greater the number of readers of a news-
paper, the greater the demand for advertising space by advertisers).4

These digital intermediaries solve the problem of matching between big numbers of
people and with low transaction cost. We could say that digital platforms are the fail-
ure of the Coase Theorem: externalities can only be totally endogenized (internalized)
given a proper assignment of property rights; however, platforms show us that a third
intermediary can not only internalize the externalities, but also take advantage of them
(without the need of government intervention, only free market).

In that way, since digital platforms can endogenize externalities, we can say that they
are, in principle, efficient, and should therefore not be subject to regulation. There are,
however, some other issues which could bring up a possibility to regulate, but it must
be clear that externalities are not a problem to be solved in these kinds of markets.

First, we should make distinction between different kinds of digital platforms: those
who are part of the payment system (PayPal, Visa, MasterCard), those of media sharing
(YouTube, Spotify), service-oriented —peer-to-peer digital platforms— (Uber, Airbnb)
and social media (Facebook, Twitter). This text pays special attention to social media
platforms (SMPs).5

Why SMP? SMPs are companies who play a key role in the public opinion where people
can express their own point of view and can change ideas and opinions about what is
happening in the world. Opinions about culture, fashion, gastronomy, gossip, family,
friends and so on.
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SMPs are modern innovations that allow users to communicate around the world in
real time. Specifically, social media includes “forms of electronic communication (such
as Websites for social networking and micro-blogging) through which users create on-
line communities to share information, ideas, personal messages, and other content (as
videos).”6

For the purposes of this text, SMPs include any internet platform that allows com-
munication and exchange of information through images, videos, or messages. The
images, videos, and messages are not only targeted towards specific individuals, but
also open to the public.7 Typical SMPs include, but are not limited to, Facebook,
Twitter, YouTube, and Instagram.

In this context, SMPs are not only a platform to match advertisers and the general
public, but they also are a way to express any kind of ideas, in favour or against any
kind of thing from a restaurant or bar to a presidential candidate or public policy. Most
social media platforms are free and accessible to anyone with an internet connection,
so why should we be worried about the content produced, shared or created by users
in this kind of platforms?

3 The market for ideas and information online, and

the freedom of expression

SMPs have had a great boom not only as communication or entertainment media, but
they have grown in importance due to the impact they have as a vehicle to encourage
social participation and as a mean to allow people to easily find, organize and commu-
nicate with each other.

The collection, manipulation and transmission of information can have a great impact
on audiences. Lasswell’s science of communication8 can be used to understand how
SMPs (as well as other media such as radio or television) can influence people to make
important decisions.

It has never been so easy and cheap to transmit information to millions of people with
a very wide dispersion. Digital platforms, especially SMPs, play a very important role
in giving consumers access to information and ensuring that other markets function
more efficiently.

This is the main reason that most governments feel attracted to this sector, and here
the importance of freedom of expression comes into play, as it is a human right recog-
nized in every Constitution around the world.9 Digital platforms have become another
forum for the expression of ideas and the free-sharing of information.

And since the inalienable right to express one’s thoughts freely is established in the
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Constitutions and The Human Rights Act, the “online market for ideas and informa-
tion” is usually one of the least regulated markets.

According to Ronald Coase “...[in the market for goods] the government is commonly
regarded as competent to regulate and properly motivated. Consumers lack the ability
to make the appropriate choices”.10 Coase did not see sufficient reason to treat the
market of ideas differently from the market of any other good or service, and suggested
using the same mechanisms and approaches in both markets when making public policy
decisions.

However, it must be considered that information and ideas are good examples of what
we know as a public good,11 it is a good that is both non-excludable and non-rivalrous.
This means that individuals cannot be effectively excluded from its use, and use by one
individual does not reduce its availability to others.

So, starting from the principle that ideas and information are a public good, Daniel
Farber, Richard Posner, and Robert Cooter have argued that freedom of expression
can be seen as a remedy for under production in the market for information, arising
because of the public goods character of information.12

Public goods are under-produced in a free market,13 as consumers can take advantage
of a good, information or idea without directly contributing to its production. In the
case of SMPs, those who share good information are normally not “paid” enough (or
not paid at all) for sharing information or ideas which many people took advantage of.
Then, if ideas and information are regularly under-produced, when governments try to
impose a kind of regulation that could lead to any sort of censorship, they are only
increasing the cost of the good.

In this sense, information and ideas give a greater benefit to society in general than
to the producers or creators of that information or ideas, that is, the social benefit of
information and ideas is not fully appropriable in market transactions.

Information and ideas relevant to political debate and decision-making produce an ad-
ditional non-assignable type of social benefit. When information is published that is
relevant to a public policy issue, those who have access to that information are better
informed (or so we assume) and are expected to make better decisions. This better
decision-making benefits all citizens, including those who completely ignored the infor-
mation to make a decision.14 These markets, therefore, create another type of positive
externalities!

But does a completely deregulated market for ideas promote economic efficiency and
improve social welfare?
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4 The curse of information

The coin always has two sides and in the information and ideas market there can also
be negative externalities. The massive dissemination of hate speeches, erroneous or
false information can lead to inefficiencies.

“Fake news” is a term used to refer to “satirical news, hoaxes, news that’s clumsily
framed or outright wrong, propaganda, lies destined for viral clicks and advertising
dollars, politically motivated half-truths, and more”.15

Van Alstyne believes that fake news is contributing to negative externalities and that
producers of fake news must be held accountable, and for this Van Alstyne proposes a
Pigouvian tax.16 Producers of fake news should pay taxes for the damage they cause
beyond their platforms.

Disinformation reduces consumer surplus as it can lead to excessive or under consump-
tion, or even making wrong decisions based on false or biased information.17 And as it
was mentioned at the beginning of this text, to compensate for these market failures,
government intervention is possible to limit negative externalities and support the pro-
duction and consumption of those goods, services, and products that generate positive
externalities.

5 Regulation of expression

The “regulation of expression” is really an allocation of rights between the speakers or
content creators, and those affected by the speech or content. The desirable allocation
depends on what we know about the value of each group’s rights and about the struc-
ture of transaction costs in the market.

Wexler is inclined to say that private platforms should make these decisions and self-
regulate because he believes it would be dangerous to give the government such au-
thority. “Trying to jail people for expressing unpopular opinions about the war or the
political system... I think that’s what we could end up with if [the government] had [a]
stronger authority to regulate speech.”18

The truth is that we have a new reality like never before in history where we see that
individuals can influence public opinion on issues related to human rights or public
policies, and even the application of regulations which could violate people’s rights.

Regulations must balance both the individual right to express freely and the public
interest in restricting negative externalities. Laws are much more important for what
they actually do, and for the incentives they create rather than for what they try to
address. The mere existence of a rule in one sense or another can lead us to undesirable
and even catastrophic results.
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For these reasons, I believe that wisdom and prudence should be the cornerstone of the
rule-making process. A traditional solution that leads us to impose sanctions, suspend
an account, delete or cancel content could be a serious mistake in this freedom regime.
We need a broader solution rather than just technology (algorithmic censorship) or
regulation (de jure censorship).

Public policy must consider that if you hold a platform responsible for the content
generated by its users, then you generate a whole system of incentives so that the plat-
form, in the face of any expression that compromises its responsibility, would choose to
censor or block accounts arbitrarily, violating freedom of expression and getting us to
a terribly inefficient situation.

The regulator must take into account that the platforms naturally endogenize exter-
nalities, both negative and positive, as it is in their best interest to become attractive
to the public because that would maximize its profits. This means that it is in their
best interest to minimize hate speech, fake news and spam as this makes their platform
more valuable by itself.

Therefore, regulators must be very sensible and consider that platforms already have
as part of their incentives to take care of externalities, so there would be no need to
explicitly regulate this part. It should be pointed out that SMPs have all the incentives
to be trustworthy, as they want to be bigger, grow, expand their user base, in order
to publish more ads and maximize their profits, and this is only possible if they are a
trusted institution.

Although platforms or private actors play an important role in monitoring the Internet
and the content, there are particular issues that could be subject to debate as there can
be no clear “good or bad” issues. Therefore, regarding the particular choice of which
content to be censored, the presence of autonomous and independent state actors is
also required to carry out these monitoring activities.19 It is not a question of central-
izing the monitoring of content (whether in a private platform or in the state), but of a
common work among private agents, governments, academics and society. If we do not
know what a term means, if we do not know how to draw a dividing line between what
is allowed and what is forbidden, what speech is “good” and what “bad” we cannot
know how to act.

Regarding these monitoring activities, SMPs often rely on complaints from end users,
organizations, civil society and government actors to detect violations of their terms of
service.

Who judges the action that generates negative externalities? and who generates them?
These are other aspects that must be considered in the generation of rules or regula-
tion. Seen from a point of economic competition, there are platforms with large market
shares; where the economies of scale that social networks present lead to a concentra-
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tion of power, but this is not desirable because pluralism in property is considered as a
guarantee of pluralism of ideas.20

Cass Sunstein argues that “we should evaluate communications technologies and social
media by asking how they affect us as citizens, not only by asking how they affect us
as consumers.” A central question is whether emerging social practices, including con-
sumption patterns, are “promoting or compromising our own highest aspirations.”21

Policy makers must ensure that there are many different types of social networks with
different possibilities, and many different ways of participating, creating culture, gen-
erating ideas and sharing information.

Each of these SMPs will establish their own standards and values that will respect
different cultures; thus, in addition to having different sources of information and ideas
(possibly antagonistic), we will also have different systems of innovations and values.

As stated before, would it be that these network effects could end the objective of the
plurality of social networks? From my perspective the answer is no. With multiple
possibilities, diversity of use is encouraged and it will depend a lot on the tastes, the
needs of the people and the innovation of these SMPs.

How can competition law help to solve these problems on the internet and SMPs? The
Competition Law aims to protect effective competition, that is, to protect consumers
from harm through anti-competitive behavior.

In this case, the competition authorities must monitor and be very aware of the market
shares of SMPs and the power of influence they have. Although a few digital platforms
could dominate some markets that would not mean that those companies could never
be displaced.22

As pointed out before, wisdom and prudence should be the main guide for the is-
suance of any rule or policy design in this digital market for ideas and information
exchange. Let us privilege freedom, seek a baseline or “minimums” and recognize the
multi-stakeholder nature of the internet. Let us explore alternatives that allow us to
progress gradually with the participation of all those involved, avoiding at all costs any
risk of censorship and violation of freedoms.

We should not make rules or laws that could discourage people from participating in
constitutionally protected speech for the fear of breaking the law; we should not dis-
courage SMPs innovations by imposing more restrictions or barriers that could decrease
the entry of new competitors.
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6 Concluding remarks

As it was pointed out at the beginning of the text, nothing should be regulated unless
there is a clear understanding on what and why you want to regulate. Digital platforms
such as SMPs play a very important role in public opinion and allow different groups
to exchange and share ideas, information and content.

Information and ideas are good examples of what we know as public goods and these
are under-produced in a free market. In this sense, information and ideas give a greater
benefit to society in general than to the producers or creators of them.

Those who take the time and have the freedom to access information become more
informed and are therefore expected to have better tools than those who do not have
access to such information. For example, for political decision making, a group of peo-
ple with access to information is expected to make better decisions that will benefit all
citizens including all those who completely ignored the information to make a decision.

This is called a positive externality. SMPs generate positive externalities by allowing
the exchange of ideas, information, opinions, which does not matter if they are antag-
onistic, because in the end they nurture decision-making and improve general social
well-being.

However, there are also contents, opinions, ideas like hate speech or false or altered
information that lead to erroneous or biased decisions, and they can affect and reduce
social well-being. These types of externalities are known as negative externalities.

Given the existence of these market failures (externalities), governments can use reg-
ulatory mechanisms to solve the inefficiency problems. However, although negative
externalities may be present in SMPs, public policy makers must recognize that digi-
tal platforms solve the problem of matching between big numbers of people with low
transaction costs, and therefore endogenize externalities, both positive and negative.

Thus, platforms have all the incentives to be attractive and reliable in order to maxi-
mize their profits, which implies, in a certain way, minimizing hate speech, fake news
and spam as much as possible, as that would make its platform more valuable. Policy
makers must be very sensible and consider that platforms already have as part of their
incentives to take care of externalities, so there would be no need to explicitly regulate
this part.

On the other hand, another fundamental principle to consider when generating rules
or regulation is the plurality of ideas. In this case, the competition authorities must
monitor and be very aware of the market shares of SMPs and the power of influence
they have.

Wisdom and prudence should be the main guide for the issuance of any rule or pol-
icy design in this digital market for ideas and information exchange. Let us privilege
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freedoms and do not make rules that discourage people from participating in a consti-
tutionally protected speech for fear of contravening the law, and let us not discourage
SMPs innovation by imposing more restrictions or barriers or reduce the entry of new
competitors.
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