
APRIL 2019 | VOLUME 47 | ISSUE 1 

DIRECTIONS FOR 
REGULATION

BANDWIDTH IN ABUNDANCE 
The time has come for policymakers to deploy 
bandwidth in abundance, writes Blair Levin 

INTERNET MYTH-BUSTING 
Mike Nelson says we need a vision for digital 
development that is not subject to myths  

SOLVING THE INFORMATION CRISIS 
As misinformation runs rife there is an urgent 
need to establish trust in the media

STICK WITH AUCTIONS 
Auctions are still the best option for spectrum THE WORLD’S MOST INFLUENTIAL TELECOMS AND MEDIA POLICY, REGULATORY AFFAIRS AND COMPLIANCE JOURNAL

Influences of cross-sector and  
competition regimes  

By Peter Alexiadis



Join the IIC and be part of the debate
The IIC is for senior level strategists and the future leaders of national regulatory authorities, industry and
government.
 
Our members include national regulatory authorities from all corners of the globe, who meet with industry
to discuss ways to advance the creation of robust, fair regulatory policy in a rapidly changing world.

“Meeting policy makers, regulators and other
telcos and discussing pressing issues for our
business and society is always enriching. This
is what IIC Telecommunications and Media

Forums provide.”
 

Dr Ieva Martinkenaite, Vice President,
Telenor Research, Head of Telenor-NTNU

AI-Lab / Start IoT

Members benefit from

The guiding principles of the IIC

Regulators and policy makers are at the heart of the Institute
Discussions among them and with them inform the future policy agenda

To join us, sponsor an event or find out more about the work we do, visit iicom.org or call +44 (0) 20 8544 8076
 

There are membership categories for Regulators, Industry, Lawyers, Consultants and Smaller Nations

Greater visibility of the technology horizon
The chance to explore implications of new technology
Forming mutually beneficial relationships 
Insights on how policy makers are responding to trends
Exposure to all sides of the policy debate
A neutral forum to share opinions

A neutral space
We facilitate stimulating, open debate of complex topics at the highest level

Knowledge-sharing
Meeting outputs are shared with members, forming the bedrock of future decision
making

Globally and locally inclusive
We are committed to global inclusivity and seek members from a diverse audience

The IIC
Informing the policy agenda
in an era of digital disruption



2  NEWS 
A round-up of global TMT news and events

4  IIC EVENTS: ASIA TMF
Kuala Lumpur was the location for the IIC’s 2019 Asia 
Telecommunications and Media Form (TMF)

7  IIC EVENTS: WASHINGTON TMF
The IIC’s traditional Washington TMF had the usual strong 
line-up of panellists and keynote speakers, including 
Federal Communications Commission chair, Ajit Pai

10  BANDWIDTH IN ABUNDANCE
Policymakers have reached a stage in broadband 
development where they should be deploying bandwidth 
in abundance as part of next-generation national 
broadband plans. Blair Levin discusses the policy drivers

18  REGULATORY DIRECTIONS
Countries are concentrating regulatory and competition 
law functions in a smaller number of agencies, including 
combining telecoms with other utility sectors. Peter 
Alexiadis examines the approaches in a two part analysis

26  INTERNET MYTH-BUSTING
More than ever, we need a vision for the next phase of 
digital development that is not subject to myths about the 
internet, as Mike Nelson discusses

30  SOLVING THE INFORMATION CRISIS
With fake news – or rather, misinformation – running rife, 
there is an urgent need to establish trust in the media. The 
LSE’s Ros Taylor continues the debate of this key issue

34  STICK WITH AUCTIONS 
While a number of problems have surfaced with using 
auctions to allocate spectrum, they remain the best 
competitive option, writes Martin Cave 

www.iicom.org 
The International Institute of Communications 
is the world’s leading independent, non-profit, 

membership forum engaged with digital  
media policy and regulatory affairs.  

IIC activities cover issues in telecommunications, 
broadcasting and the internet.

Intermedia editorial enquiries: 
enquiries@iicom.org

Intermedia subscription and  
IIC membership enquiries:

Joanne Grimshaw,
J.Grimshaw@iicom.org

IIC Intermedia © International Institute of 
Communications and contributors 2019

Follow us:

 @The_IIC

Watch speakers at IIC events on:

www.youtube.com/user/TheIICom
Further content and details are available  

on the IIC website:
www.iicom.org 

April 2019 Vol 47 Issue 1 | InterMEDIA  1www.iicom.org

TIPPING POINTS

CONTENTS

The UK seems to be the first jurisdiction to break cover in 
the increasing societal dilemma about online harm on 
internet platforms by issuing a white paper, the prelude to 
law-making, as the news story on page 2 of this issue 
reports. It would introduce a mandatory duty of care 
requiring companies to take reasonable steps to keep their 
users safe and tackle illegal and harmful activity on their 
services... and there will be a regulator. How this particular 

initiative shapes up will be fascinating but, for me, it is yet another 
emphatic indicator that a turning point has been reached on the internet. 
In fact, the duty of care has a long regulatory history in the UK in other 
fields such as environment and health and safety, as Lorna Woods noted in 
the last issue of Intermedia, so this may not be as radical as some feel – one 
might not unreasonably query why the internet should be exempt from 
sensible rules on corporate governance. I suspect this may also tip the 
balance on other concerns such as the lack of competition for advertising 
and the impact on journalism, and on the spread of misinformation (which 
is discussed by the LSE’s Ros Taylor in this issue). Tipping points may also be 
apparent in the “big picture” of communications regulation, as extensively 
detailed in the first part of Peter Alexiadis’s major article, also in the issue. 
And in another major article, Blair Levin says we have reached a stage where 
we should be deploying bandwidth in abundance in broadband plans. There’s 
in-depth analysis in this issue of Intermedia.        Chris Chapman, president, IIC
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DIGITAL POLICY

UK FIRST ON PLATFORM REGULATION 
The UK government has acted on online harms and also published reviews 
of other digital concerns. The most prominent action is a white paper on 
online harms, which promises to appoint an independent regulator to 
“enforce stringent new standards” and establish “a mandatory duty of care 
for social media firms to protect users”. Companies “could face heavy fines if 
they fail to deliver”. The government says the measures are the first of their 
kind in the world in “the fight to make the internet a safer place”. 

The emphasis is indeed on safety and two key proposed measures are: 
l Reflecting the threat to national security or the physical safety of 
children, the government will have the power to direct the regulator 
according to codes of practice on terrorist activity or child sexual 
exploitation and abuse online
l For codes of practice relating to illegal harms, including incitement of 
violence and the sale of illegal goods and services such as weapons, there 
will be a clear expectation that the regulator will work with law 
enforcement to ensure the codes adequately keep pace with the threat. 

Internet commentator, John Naughton, says the white paper is on the 
right track and critics miss the point – it is aimed at corporate responsibility, 
and a statutory duty of care already exists in other fields such as health and 
safety in British law, as detailed by Lorna Woods in Intermedia issue 4, 
2018/19. The government is consulting on whether the regulator should 
be a new or existing body – it will be funded by industry in the medium 
term. Facebook has already banned several far-right British groups. 

Three reports on other digital issues have also been published: 
l The Cairncross review on a sustainable future for journalism, which 
makes proposals designed to encourage new models to emerge, not just 
in technology but in business systems and journalistic techniques
l The final report of the Digital, Culture, Media and Sport select 
committee’s investigation into disinformation and fake news. It calls for 
a compulsory code of ethics for technology companies, overseen by a 
regulator that has powers to launch legal action (see also article, p30)
l Unlocking digital competition, by an expert panel set up in 2018 by the 
chancellor and chaired by former chief economist to President Obama, 
Jason Furman. The report recommends updating merger and antitrust 
rules enforcement, and proposes a “bold set” of pro-competition measures 
to open up digital markets.

DIGITAL INCLUSION

UN WARNS ON REGULATION
The UN’s 2019 Financing for Sustainable Development 
Report has warned that rapid changes in technology, 
geopolitics and climate are remaking economies 
and societies, and existing national and multilateral 
institutions – which had helped lift billions out of 
poverty – are now struggling to adapt. The report 
puts forward a roadmap for countries to revamp their 
financial systems to mobilise resources for sustainable 
investment – including new technologies such as 
fintech (digitally enabled innovation in the financial 
sector). But as new players enter and rapidly change 
the financing marketplace, regulators are struggling 
to keep pace, the UN says. While mobile money, for 
example, has made a significant impact in some 
countries, financial technology has low uptake in 
Latin America and the Caribbean in particular and 
even in Africa the share of adults with mobile money 
accounts varies widely among countries. This points 
to a continued digital divide, but often also “reflects 
shortcomings in regulatory environments”.

CONNECTED CARS

WI-FI FOR CARS GETS NOD
The European Parliament has voted for the ITS-G5 
Wi-Fi standard for connected cars instead of 
the competing C-V2X mobile technology, with 
commissioner for transport, Violeta Bulc, saying that 
Wi-Fi is “easy to implement and cheap”. It is favoured 
as proven technology by the European Commission 
for a regulation on cooperative intelligent transport 
systems (C-ITS), and is supported by car makers 
such as Volkswagen and Renault. But there is strong 
opposition from the mobile camp, which is asking that 
a “revised, tech-neutral and growth-friendly text” is put 
to a vote instead. See ETNO statement: bit.ly/2ICm5DK

BROADBAND

EMBEDDING QUALITY TESTS 
Arcep, France’s regulator, is consulting on an 
application interface that will be installed in 
operators’ equipment to improve the ability to 
measure the quality of fixed internet lines, in what 
it says would be a world first. The regulator says 
that measuring the quality of fixed internet 
services is complex: it is virtually impossible for an 
internet speed test to determine with certainty the 
access technology on the tested line, which can 
make it difficult to use the resulting data, and  
can also mislead consumers. The application 
programming interface (API) would enable the 
transmission of information from what can be 
likened to an “access ID card” for testing quality, 
but would protect consumer privacy. 

First past the post: the chair of Korean operator KT, Hwang Chang-Gyu (second from left), inspects 
new 5G infrastructure in downtown Seoul with leaders from the company’s network strategy unit. 
The company has claimed to have launched the world’s first commercial 5G network; customers will 
use Samsung’s Galaxy S10 5G, the first smartphone with built-in 5G
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Automated spectrum management 
databases and algorithms have 
reached a tipping point and are the 
critical public policy tool to achieve 
low-cost and ultra-fast wireless 
broadband connectivity, according to 
the Dynamic Spectrum Alliance (DSA) 
in a report. It says automated 
frequency coordination (AFC) systems 
are the key to unlocking unused 
spectrum capacity by automatically 
searching databases for which 
frequencies are available. 

Databases have been used to 
manage large scale telecoms systems 
for nearly five decades and AFC 
systems now exist in over a dozen 
countries. But Paul Garnett, DSA chair, 
says: “There has never been a better 
time for regulators around the world 
to leverage AFC as a tool fuelling 
gigabit-fast broadband networks and 
close the digital divide that persists in 
far too many communities.” 

The report also reviews a number of 
emerging technological advances that 

can amplify the benefits of AFC, 
including the addition of more 
detailed geo-data and real-time 
spectrum sensing data. The DSA  
notes that the US FCC is currently 
considering the use of AFC.

Cisco Systems, which started its 5G 
RuralFirst project last year, has now 
joined the DSA, which has a strong 
line-up of charter members, including 
Amazon, Facebook, Google and 
Microsoft. 
The report, Automated frequency 
coordination: An established tool for 
modern spectrum management, is at 
bit.ly/2Vli7Fm 
n The ITU is gearing up for the World 
Radiocommunication Conference 
(WRC-19), which starts on 28 October  
in Sharm el-Sheikh, Egypt and has 
issued a report containing key 
technical, operational and regulatory 
materials for the meeting. Among  
the issues are frequencies for high 
altitude platforms and new satellite 
applications. 

STATISTICS

BEREC PROPOSES 
IOT INDICATORS 

BEREC, the body of European 
regulators, has issued a report 
on developing indicators for the 
internet of things (IoT). It says that 
although there are several sources 
of information about IoT (e.g. from 
Ericsson, the GSMA and others), 
there is no single definition of IoT 
or of other related concepts such 
as machine to machine (M2M). 
As a result, what is currently 
measured in various studies is not 
harmonised, and there is a need to 
produce better statistics.

The report assesses data on 
IoT that national regulators are 
collecting, and puts forward a set 
of indicators, “in line with what is 
proportional and feasible”. A further 
study is also proposed. BEREC notes 
that the OECD has also set out a 
definition of and a taxonomy for IoT 
in its digital economy paper series. 

IIC EVENTS
15-17 May 2019, Miami 
IIC Telecoms, Media and  
Regulatory Forum 
25-26 June 2019, Riga 
IIC Telecommunications and  
Media Forum (in association  
with BEREC)
7-10 October 2019, London 
IIC Communications Policy and 
Regulation Week, including the 50th 
Annual Conference 

 
 

THREE FROM OECD  
The OECD has published several 
reports, including Digital innovation: 
Seizing policy objectives, which 
emphasises policies that address 
data access: “This now has to be a 
major priority in all countries.”   
 Also out is Measuring the digital 
transformation: A roadmap for the 
future, and Good governance for 
critical infrastructure resilience.

COPYRIGHT PASSES  
Copyright reform in Europe has 
cleared the final hurdle as the 
Council of Europe has approved the 
controversial copyright directive. 
Member states have 2 years to enact 
national laws during which the 
debate about fairness and freedom 
will no doubt continue.   

ACCC GETS AWARD 
The Australian Competition & 
Consumer Commission has won 
Government Agency of the Year at 
the 2019 Global Competition Review 
annual awards, partly due to its 
digital platforms inquiry. 

PSB INQUIRY 
The House of Lords Communications 
Committee in the UK is inquiring if 
there is a future for public service 
broadcasting (PSB) given the rising 
popularity of video on demand.

5G HEALTH MONITOR  
The Swiss Federal Office for the 
Environment is monitoring health 
concerns about 5G radiation.

GHANA IN TRAIN 
Ghana’s regulator, the National 
Communications Authority (NCA), 
has been selected as a partner for 
delivering the ITU’s Quality of Service 
Training Programme (QoSTP) to 
other regulators and operators.

SPECTRUM

UNLOCK CAPACITY, ALLIANCE URGES  

ORGANISATION 

ECONOMISTS BETTER 
ON THEIR OWN
The US Federal Communications 
Commission (FCC) is putting most of its 
economists into an Office of Economics 
and Analytics in an effort to improve the 
quality and use of economic analysis. 
But is the expertise of specialised 
professionals better used by grouping 
them in such an organisation or mixing 
them with other professionals in 
divisions that focus on different topics, 
technologies, customer segments or 
geographical regions? The FCC has 
issued a paper, The organisation of 
economists in regulatory agencies: Does 
structure matter?, which finds that the 
quality of regulatory impact analysis 
is better when economists who work 
on regulations are in a unit managed 
by other economists, or when the 
regulations are reviewed by economists 
in a unit apart from the office that wrote 
the regulations. See bit.ly/2IR393g

IN BRIEF



T 
he TMF followed an IIC Regional Regulators  
Forum – both events were hosted by the 
Malaysian Communications and Multimedia 
Commission (MCMC). 

The TMF opened with an exploration of digital 
transformation in the region and a keynote from 
Mohd Ali Mohamad Nor, secretary general, Malaysia 
Ministry of Communications and Multimedia.  
He emphasised the need to develop a culture of 
innovation and encourage ICT entrepreneurship, 
start-up creation and scaling – as designing a  
legal and regulatory framework for digital 
transformation will not be enough. The borderless 
nature of the internet, he added, means that some 
degrees of alignment within the region is required 
to accelerate the digital transformation: a difficult 
but necessary step. Ideally, there should be an equal 
degree of self-regulation and enforcement for the 
digital economy to thrive, and as the power of the 
internet is placed into the hands of consumers,  
we must provide them with the security that 
governments have the means to act if something 

untoward was to happen.  

AN ASIAN SNAPSHOT
The first panel continued 
the overview of 
developments in the 
region, with RS Sharma, 
(Telecom Regulatory 
Authority of India, TRAI), 
reporting on the huge 
steps taken by India in  

its quest to go digital. The country’s strategy is to 
concentrate on developing interoperable platforms 
rather than solutions, assuming that the solutions 
will be developed within the platforms. India was 
able to leapfrog from 37% to 93% connectivity and 
now boasts 1.2 billion connected people with a 
digital identity, and just under half a billion 
internet users and mobile bank account holders 
who use paperless, cashless digital platforms built 
on the basis of electronic consent. This is enabled by 
a third-party that collects user consent and passes a 
token to the party that requires it to unlock the 
authorised information. These platforms have now 
created fast, scalable and cost-effective services. 

Thongchai Sangsiri (Electronic Transactions 
Development Agency, Thailand), reported that 
digitisation in Thailand began with infrastructure, 
but the focus is currently on the regulatory 
framework, with the hope that six bills will be 
passed by parliament before elections are called. 

Among them are rules about cybersecurity, which 
will be followed by the creation of an agency 
devoted to security issues. As the chair of ASEAN 
next year, Thailand has also invited all 26 smart city 
projects in the region to exchange ideas and best 
practices.

 Connectivity in Cambodia is almost all mobile, 
explained Moa Chakrya (Telecommunication 
Regulator of Cambodia). While penetration is near 
universal, in rural areas mobile networks mainly 
carry voice services, and the 4G infrastructure has 
reached about 60%. An auction is underway for 5G 
frequencies, even though the country has not yet 
firmly committed to these networks. 

Choo Pin Ang (Expedia Group) reported on the 
company’s initiatives in ASEAN, which aim to bring 
digital inclusion to communities, ensuring they can 
be part of the global travel marketplace. Expedia is 
involved in capacity building so that tourists will be 
able to explore the smaller cities of Thailand, for 
example, as required by an agreement signed with 
the Thai government. 

While digital e-services are popular, the panel 
emphasised the difficulty of developing or 
enhancing local language content on the internet. 
Electronic commerce still accounts for a very small 
percentage of total retail in the region, revealed Jeff 
Paine (Asia Internet Coalition), which gives it a huge 
growth potential, provided that countries manage 
to design cross-industry policies and resist pushing 
localisation issues despite their international 
agreements. 

Taxation is another big issue, with many 
countries trying to find ways to recover taxes from 
digital trade, Australia and Indonesia in particular. 
Jeremy Godfrey (chair of BEREC, the European 
regulators body, and ComReg, Ireland), reported 
that the EU has been proposing digital taxation, 
which would be a departure from the principle that 
taxation remains a national prerogative, but is 
likely to wait for OECD recommendations. 

CONTENT REGULATION 
Ways to deal with transnational digital content were 
explored in a workshop on self-regulation and a 
session on misinformation, online falsehoods and 
the future of news. Being accountable corporate 
citizens tends to benefit operators in the long run, 
observed MCMC’s Nur Sulyna Abdullah, adding that 
Malaysia has been developing its own brand of 
self-regulation for 20 years. James Filippatos (Walt 
Disney) echoed that view, while Sohni Kaur (Netflix) 
added that industry operators came together to 
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Ideally, there should  
be an equal degree  
of self-regulation  
and enforcement for  
the digital economy  
to thrive.

DIGITAL CHANGE
Kuala Lumpur was the location for the IIC’s 2019 Asia Telecommunications 
and Media Form (TMF). Report by CRISTINA MURRONI 
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performance, at least with the currently imperfect 
AI technology.  

Oli Bird (Ofcom) provided an overview of the 
forward-looking approach adopted by the EU’s high 
level expert group on AI. Among other things, it is 
exploring the possibility of using AI for content 

moderation at 
scale, given the 
new requirements 
in the Audiovisual 
Media Services 
Directive for 
co-regulation of 
video-sharing 
platforms. 

Louise Lucas 
(Financial Times) 
reported on AI 

developments in China, while Kyoung Jun Lee, 
expanded on AI’s contribution to resolving the 
social impact challenges it brings, such as worker 
displacement, training for new skills, and company 
governance. Practical applications of AI to industry 
were presented by Jin Hian Lee (Evie.ai, an AI-
powered business assistant that provides a layer 
between people and machines). Tenzin Norbhu 
(Facebook), and Padmanabhan Anandan  
(Wadhwani AI) reported on the work of the 
Wadhwani Institute for Artificial Intelligence, a 
non-profit research and innovation institute and 
global hub for building AI solutions for social good, 
helping the underserved billions. 

develop a code of self-regulation in Asia. Gidon 
Freeman (NBCUniversal) warned against applying 
regulation “just because it can be applied”.

In the session on misinformation it was agreed 
that fake news is considered to be an unsuitable 
term, as it is now used to define news one disagrees 
with, rather than false stories. The panel (Abu Bakar 
Munir, University of Atmajaya, Indonesia, Jasmine 
Begum, Microsoft, and Cordel Green, Broadcasting 
Commission, Jamaica) also agreed that fact-
checking is not enough, and one suggestion is  
that future regulation should rely on artificial 
intelligence (AI) data techniques. But some objected 
that AI would reinforce existing prejudice. It  
was said that it is preferable to regulate with a  
light touch, while providing digital education to 
ensure that people make the best choices. In  
some countries, a two-pronged approach is 
emerging, which combines legislation to outlaw 
disinformation and practical measures of  
co-regulation with industry players.

PIRATES AT LARGE
A parallel workshop focused on operators’ 
responsibility for piracy, and the effectiveness of site 
blocking as a response. Oliver Walsh (Motion Picture 
Association), explained that there is a chain of 
players involved in piracy, and all the intermediaries 
have a role to play in stopping pirated content from 
reaching consumers. Andrew Hall (NBCUniversal 
International) added that internet service providers 
(ISPs) are in the best position to block sites, and in 
Europe and many other areas it is routine to get an 
injunction against pirate sites, with ISPs blocking 
dozens at a time. 

Piracy is a particularly difficult problem for live 
sports rights holders, observed Matthew Cheetham, 
(English Premier League), particularly with the rise 
of social media. The platforms are collaborating to 
help combat piracy, but closed groups are difficult  
to monitor and there is now an increasing number 
of tutorials available that show people how to  
find pirated content. Grace Paul (Singapore 
Telecommunications) added that fighting piracy is 
unpopular because most consumers do not see the 
wider picture and how it damages the industry.

Maria Yolanda Crisanto, (Globe Telecom) said that 
the consumer is a key player in piracy: in countries 
like the Philippines, piracy rates are as high as 52%, 
and there are no laws to prevent consumers from 
obtaining content illegally. The PlayItRight 
campaign has addressed the problem with 
education, and has enjoyed the support of celebrities 
who offered free testimonials. Piracy rates have gone 
down by over 50% since. 

A keynote by Kyoung Jun Lee (Kyung Hee 
University, South Korea), opened a third workshop, 
which focused on AI, and which he said is 
essentially a set of systems that optimises a given 
objective. Optimisation is not a perfectly solvable 
problem and the choice of objectives, which is 
always made by humans, as well as the area to 
which AI is applied, make all the difference. This 
means that human–AI cooperation is necessary for 
mission critical areas and it will always improve 
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Fighting piracy is 
unpopular because most 
consumers do not see 
the wider picture and 
how it damages  
the industry.

Top: the TMF venue; below: Mohd Ali Mohamad Nor and RS Sharma



5G ROADMAP
Afrizal Abdul Rahim (Ericsson) reported that there 
will be 4 billion connections and 40% population 
coverage by 2024, adding that more spectrum is 
needed if operators are to achieve the growth of 
mobile data traffic they are seeking with 5G, and the 
improved quality and costs for the internet that 
governments are looking for. Chee Kheong Foong 
(Axiata Group), echoed the view that the industry 
needs new sources of growth, mentioning spectrum 
and easier siting of small cell networks. 

Yat Hung Chan (Asia Satellite Telecommunications), 
illustrated how mobile and satellite providers could 
work together in the C band, which is used by six out 
of seven of AsiaSat’s satellites. The importance of the 
two technologies working together was confirmed by 
Simon Smith (Telstra), who said separate bands are 
required for each. 

For Guillaume Mascot (Nokia), 5G applications are 
likely to be disruptive rather than just improving 
performance. Even if the business case is not clear at 
this point, the momentum is important, since 5G 
networks are expected to deliver the full benefits of 
digitisation and AI, and neglecting them could 
result in an even deeper digital divide between rural 
and urban communities. 

In a keynote, Håkon Bruaset Kjøl (Telenor), 
tendered recommendations to facilitate 5G 
developments: breaking the “silos mentality” and 
starting discussions across industries and 
governments to find solutions, and bringing legacy 
regulations into the digital age, ideally by devising a 
direction first, and then modernising existing 
regulations in a coherent manner (there is no point 
in an e-commerce regulation if you do not consider 
taxes at the same time). And experiment, he said.

DIGITAL SHERIFFS AND CYBERSECURITY
Priya Mahajan (Verizon) gave a high-level view of the 
current security landscape. Fragmentation of rules 
and regulations is a real problem, she argued, and 
we need to look at the framework in a more holistic 
manner, promoting flexible risk management 
frameworks rather than compliance-focused 
regulatory models. Chris Perera (AT&T), emphasised 
the need for internationally agreed principles on 
data privacy and security, as international dataflows 
will be the basis of the 5G transformation. 

Seow Hiong Goh (Cisco) argued that a dedicated 
cybersecurity agency would work best, as security 
needs to be coordinated across sectors and agencies. 
He recommended that policymakers avoid mixing 
three distinct objectives when drafting laws and 
regulations: protecting infrastructure, protecting 
data and caching. Emanuela Lecchi (GSMA) 
proposed that we start working within nations, 
looking at national regimes and building capacity 
with cybersecurity agencies. The other necessary 
ingredient is political leadership, which can make 
things happen a lot faster. The ASEAN region, she 
observed, has one advantage over other territories: it 
has greater freedom to experiment in this area as it 
has a lower amount of legacy regulation. 

CRISTINA MURRONI is a telecoms and media analyst.
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From top: delegates at the Asia TMF, held at 
the Royale Chulan hotel, Kuala Lumpur; 
Håkon Bruaset Kjøl (Telenor) delivering his 
keynote – the world needs more dialogue, 
he said; above: Chris Perera (AT&T) and 
Emanuela Lecchi (GSMA) speak in the 
cybersecurity session; left: they were joined 
by Priya Mahajan (Verizon)



DC DISCUSSION
The IIC’s traditional Washington TMF had the usual strong line-up of panellists  
and keynote speakers, including FCC chairman Ajit Pai. By CRISTINA MURRONI 

T
he IIC’s Washington TMF had a packed 
programme starting with an international 
outlook summarised by Robert Strayer (US 
Department of State), who reported that digital 

policy is now entering non-specialist international 
forums such as the G7, because of concerns over 
social media use that may threaten democracy. 
Göran Marby (Internet Corporation for Assigned 
Names and Numbers, ICANN) also commented  
in a keynote on the change of heart that has 
characterised attitudes towards the internet lately. 
The internet is simply a single, unified way to 
connect nearly half of humans on Earth, he 
remarked, and it is important to remember that 
problematic issues that happen on digital platforms 
do not necessarily need an internet-wide solution,  
if they relate to one particular service run on the 
internet. Will Hudson (Google), argued that the 
ITU’s plenipotentiary conference in Dubai showed 
how we need to work towards resolving common 
issues together – ensuring there is greater 
representation of all stakeholders and some 
humility when working out possible solutions.

Stephen Bereaux, (Utilities Regulation and 
Competition Authority, Bahamas), brought the 
small country perspective into the discussion:  
while small countries need to take internet policy 
decisions, they do not have the resources to go to all 
meetings where large countries discuss these issues. 
They are “takers” of internet developments and the 
ITU is naturally the first port of call. 

Christopher Wilson (Amazon), explored the 
tensions that still exist about the roles that industry 
and governments should play in the international 
governance of the internet. He proposed that more 
work on the way institutions and forums connect 
with each other would make it easier for 
governments to navigate across them. Jacquelynn 
Ruff (Verizon) emphasised that industry can 
participate in intergovernmental organisations but 
not take decisions. The goal therefore is to work 
towards outcomes that provide as much flexibility 
as possible for new services. 

Christoph Steck (Telefónica) touched a nerve 
when he claimed that multilateral structures no 
longer seem to deliver what they were set up to do. 
Standards for dataflows are more likely to be 
established region by region rather than in a big 
global meeting. 

The consensus during the Q&A was that different 
issues do require different contexts for successful 
discussions: the ITU is the place for spectrum 
harmonisation and for technical standards, while 

for issues like privacy, where cultural differences  
are significant, perhaps regional policymaking will 
make more sense. Security may soon become an 
issue for the UN General Assembly. Developments in 
the AI space have included attempts to give the ITU 
a regulatory role, which were successfully blocked 
by several countries (including the US), and work by 
the OECD, details of which were reported by Diane 
Rinaldo (US National Telecommunications and 
Information Administration, NTIA). 

PRIVACY IS A PRIORITY
Abigail Slater (White House National Economic 
Council) gave an account of progress towards a US 
framework on privacy, driven by the need to 
continue trading with regions that are setting their 
own privacy standards, and also by the need to 
harmonise dozens of US state initiatives regarding 
privacy. The goal, she explained, is to build trust in 
data security and find the right balance between 
privacy and prosperity.

A session on regulatory priorities opened with a 
keynote from Julie Brill (Microsoft), who sketched 
out a framework for a privacy policy scheme that 
increases privacy protection while allowing data to 
be used for beneficial purposes. Rules should 
recognise the value of effective de-identification 
techniques backed up by controls that prohibit 
efforts to re-identify data, thus providing an 
incentive for companies to continue to advance 
de-identification technologies. A futureproof 
approach to data minimisation should recognise the 
need to process large amounts of data to create 
solutions for AI that are accurate, effective and fair.

Regulation should also incorporate transparency 
(clear and appropriate privacy statements within 
user experiences and requirements for disclosure of 
privacy breaches), and individual empowerment 
(meaningful control of user data and privacy 
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preferences and responsibility), built on vigorous 
assessments that weigh the benefits of processing 
data against the risk to individuals. Justin Castillo 
(BT Americas), offered thoughts on data security and 
international dataflows. He cautioned that what 
works in a smaller environment might not work as 
readily in larger ones. Len Cali (AT&T) remarked that 
the challenge with privacy protection is about 
striking the right balance between giving consumers 
adequate protection and keeping some of the 
consumer benefits that come from responsible data 
use and he pointed to several models. 

Alastair Mactaggart (Californians for Consumer 
Privacy) reported on the state’s consumer privacy 
law, which supports the principles of transparency 
and accountability in the use of data. Innovation 
and consumer benefits, he remarked, will still 
happen: history shows that sensible regulation has 
prompted tremendous innovation such as car 
airbags, ABS brakes, and energy efficiency schemes. 

In a closing keynote, Ian Scott ( Canadian 
Radio-television and Telecommunications 
Commission, CRTC), focused on the CRTC’s work on 
privacy and cybersecurity. Canadian citizens now 
have greater protection from spam, malware and 
other online threats because companies have to 
obtain consent to send electronic communications. 
The CRTC is an active member of the Unsolicited 
Communications Enforcement Network, often 
referred to as UCENET. 

AJIT PAI: PRUDENCE AND SPACE
FCC chair, Ajit Pai, first paid tribute to the late 
President George Bush and his emphasis on 
prudence and its role in regulation. He then gave an 
overview of the FCC’s work to incentivise investment 
and innovation in the space industry. The potential 
for delivering the internet even in the most remote 
areas has boosted the satellite industry, now one of 
the sectors with the greatest growth opportunities. 
Low orbit satellites, in particular, are launched in 
constellations of hundreds, or even thousands, 
creating a mesh of networks that deliver cheap and 
efficient internet access. But as satellite numbers 
increase, the likelihood of collisions increases and 
the possibility of debris in space. The FCC has been 
working on satellite design, federal disposal 
procedures and collision avoidance, to mitigate the 
threat posed by orbital debris. 

5G REALITY CHECK 
The US needs to catch up to a level that is close to 
Asia’s if it wants to exploit its comparative 
advantage in web scale and platform companies, 
argued Brian Hendricks (Nokia), opening a panel on 
5G. The US has advanced well, he said, with FCC 
orders streamlining spectrum and site processes at 
local and state level that are invaluable. Michael 
Calabrese (Open Technology Institute) echoed that 
view, highlighting the benefits to industry and 
consumers that will result from the FCC 
authorising service on various bands of spectrum 
not yet in use. Nina Cummins (currently at a Middle-
East telecoms regulatory authority) provided an 
overview of EU developments on 5G. Its revised 

telecoms code is designed with 5G investments in 
mind, and the EU, aware of China’s lead, is in the 
race for 5G. 

The perspective of the largest economy in Africa 
was provided by Umar Garba Danbatta (Nigerian 
Communications Commission). The country plans 
to upgrade its current 50,000 km of fibre to 120,000 
km to prepare for 5G. Six companies have been 
licensed to provide infrastructure, and a spectrum 
trading framework has been put in place. The idea 
is to focus on enhanced mobile broadband first, and 
use the same infrastructure to support 5G later.

TRUST – OR LACK THEREOF
One of the most worrying trends uncovered in 
recent years is that of decreasing trust. Presenting 
data from the Pew Research Center, Lee Rainie 
pointed to a decline in public trust in all kinds of 
big organisations, with government showing the 
biggest drop. There is also less trust in the media, in 
a landscape that is increasingly fractured now that 
people go to different organisations as their trusted 

source. People 
show greater 
concern about  
the online 
environment than 
they did a decade 
ago, particularly 
regarding the tone 
of interpersonal 
interaction on 
social media. Many 
people find it very 

hard to navigate their way to the truth in the online 
environment and, it appears, they use whatever 
weapon they can to win their case in online 
discussions: 48% of respondents admitted 
promoting fake information. 

We are definitely experiencing a severe crisis of 
trust, reiterated Jim Dratwa (European Commission), 
and people find it hard to agree on facts, let alone 
policy. He proposed that we should look at the truth 
as something to be built painstakingly, using facts, 
opinions and technology. Then we could work on 
reinventing the process, and thus find a way to build 
trust and faith in our community. 

For Mark MacCarthy (Software & Information 
Industry Association), the trend towards distrust and 
polarisation has been brewing for decades and was 

The potential for 
delivering the internet 
in remote areas has 
boosted the satellite 
industry, a sector with 
great opportunities.
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not caused by social media – the idea that it can be 
fixed by eliminating social media’s advertising 
business model is simply not correct. The issue is 
more complex and it requires clear standards of 
what content can (and cannot) be taken down, with 
an in-built mechanism for appeal and/or redress. 

Katie Watson (Internet Society) discussed the 
results of several pilot schemes that aim to educate 
and empower people to use new technology 
securely. She maintained that fostering trust in 
networks requires rejecting a top-down approach 
when defining standards of what should be 
acceptable in social media, in favour of approaches 
that involve users and all stakeholders.

Many argue that transparency is a necessary 
condition for greater trust, and in a keynote Noah 
Joshua Phillips (commissioner at the Federal Trade 
Commission) reasoned that transparency and civil 
law enforcement combine to allow market forces to 
work, while giving regulators a better sense of what 
is going on in the market.

ONLINE PLATFORM RESPONSIBILITIES, INTERMEDIARY 
LIABILITY AND REGULATION
The next session looked at ways to regulate online 
platforms. Evan Engstrom (Engine, a technology 
policy, research and advocacy organisation) warned 
against policies to moderate content across 
platforms that may have the perverse effect of 
driving out the smallest players and reinforcing  
the power of the largest platforms, if these are  
the only ones that can comply. Rules may need  
to be modular and proportionate to the size of  
the platform. 

Nicolas Curien (Conseil supérieur de l’audiovisuel, 
CSA, France), pointed to current EU rules that 
amount to co-regulation, as regulation abdicates 
control of content to the platforms. Yih-Choung Teh 
(Ofcom, UK) explained that what is considered 
offensive changes with the context, and over time. 
This requires flexibility and holding platforms 
accountable with proportionate sanctions when 
they do not act. 

Nicole Karlebach (Oath, a brand building firm) 
expanded on the work of the Global Network 
Initiative: a human rights programme set up to 
arrive at shared principles and guidelines to respect 
privacy and free expression online. Michael Stawasz 
(US Department of Justice) reported on his 
experience in working alongside the police to 
prosecute those businesses (a minority) that appear 
to further criminal conduct. But the vast majority  
of cases revolve around users who behave badly  
on a platform. 

Rebecca MacKinnon (Ranking Digital Rights) 
explained her organisation’s Corporate 
Accountability Index, which evaluates the world’s 
most powerful internet companies on their policies  
that affect freedom of expression and privacy, based 
on human rights laws. Are the companies applying 
“human rights due diligence” to how their business 
decisions are affecting users rights, and who their 
business practices are affecting? There is due 
diligence concerning government demands but less 
so regarding commercial practices, she said.
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INDUSTRY STRUCTURE FOR THE DIGITAL AGE
Another key theme in recent years has been the acknowledgement 
that the current regulatory toolbox is no longer fit for purpose. 
Competition policy, in particular, has proven problematic because 
its application is based on price indicators that cannot work with 
the data-driven businesses whose services are free, remarked Mark 
MacCarthy (Software & Information Industry Association). A 
regulatory solution would work better, but it is important to be 
clear on what regulatory outcomes we are seeking to achieve. 

Robert Pepper (Facebook) added that traditional methods are also 
inadequate for measuring the digital economy in the broader sense, 
and the value of the increased consumer welfare it creates. Barry 
Lynn (Open Markets Institute) argued for a return to the original 
purpose of competition policy – it was established to protect 
democracy against great concentrations of wealth and power, 
rather than being driven by a narrow economic concept of 
efficiency, which has been dominating since the 1980s. 

Nicolas Curien (CSA, France) remarked on the importance of 
context, highlighting how digital has impacted every segment of 
the media value chain and the structure of the markets, and he 
said that the first goal of competition policy should be to preserve 
consumer gains while protecting from potential abuse. In France, a 
second goal is to guide national players towards “win–win” deals 
with new players. The methods must change and move to a 
collaborative approach, he added, as the regulator is as much 
influenced by the players in the market as it influences them and 
needs to provide incentives for finding good solutions together. He 
offered a powerful vision to sum up the changed digital industry: 
the regulator used to be the centre of gravity, but we are moving to 
a new system where the regulator, the players, and drastic change 
in the industry create the gravity, and the regulator is itself 
embedded in this gravity.

CRISTINA MURRONI is a telecoms and media analyst.



A
t the beginning of this century, the chairman 
of the US Federal Communications 
Commission (FCC) declared that broadband 
was a luxury, comparable to having a 

Mercedes Benz. Those days are long gone. The 
international consensus view that broadband is now 
a necessity has been articulated in over 150 national 
broadband plans that share the common objective 
of extending broadband access to all. 

But yesterday’s definition of broadband can 
quickly become outdated. When I returned to the 
FCC in 2009 to manage the writing of the United 
States National Broadband Plan, the FCC defined  
the baseline internet speed as 750 kbps down. We 
recommended more than quadrupling that to  
4 Mbps down and 1 Mbps up. Within a few years, 
the FCC felt the need to increase that to 25 Mbps 
down and 3 Mbps up. Now some suggest we need to 
increase it again to 100 Mbps down. 

Assuring universal access under old definitions is 
still a challenge for many nations. Work must 
continue in closing that access gap. Even wealthy 
countries face continuing connectivity gaps in 
pockets of their country. Over the past several years, 
however, there has been a growing recognition that 
there is an additional challenge. Countries need to 
transition from the bandwidth delivered by the 
networks built in the last century to the abundant 
bandwidth created by the deployment of next-
generation networks, as higher speed connectivity 
has become the table stakes for thriving in the  
21st century information economy. In addition  
to the strategies and policies for baseline universal 
access, countries also need strategies to drive  
such deployments.  

This article is a response to that challenge. First,  
I discuss some of the common challenges and 
approaches countries used to address the first 
generation broadband gaps. Then I describe some of 
the experiences and lessons learned in addressing 
the challenge of abundance. I conclude by offering 
six key policy strategies for driving next-generation 
deployments.

ALL COUNTRIES ARE DIFFERENT
As a starting point, we should acknowledge that  
all countries have differences that affect their 
approach to broadband. Demographic differences 
can affect both the supply and demand for 

broadband, and the willingness of the private sector 
to invest new capital into broadband networks. 
Geographic differences can affect the technology 
choices. A desert setting might lend itself to fixed 
wireless networks that may not work in 
mountainous or forested environment. The 
economic prospects for a country affect how the 
government and the private sector analyse the need 
for and opportunity created by broadband. 

Just as significant, countries have a variety of 
market structures that affect their path forward. 
Some retain a traditional telephone carrier from the 
days of government-sanctioned monopoly providers, 
which, through dominance of wireline asset 
ownership, still have significant control over the 
development of the broadband market. Others have 
cable or alternative wireline carriers that create 
different options. Some have robust facilities based, 
wireless competitors, while others rely more on 
competition from wholesale support for mobile 

virtual network operators 
(MVNOs). Some have 
non-traditional providers, 
such as those which 
provide cloud or 
enterprise services, which 
have assets that have or 
might be utilised to 
address broadband gaps.

In short, there is no one 
size fits all solution  

to any of the broadband challenges that all 
countries face.

ALL COUNTRIES SHARE SIMILAR DYNAMICS 
While all countries have critical differences, there 
are common factors at play. The similarities can  
be seen in mutual challenges, analysis and 
dynamics across the broad spectrum of national 
broadband plans. All boil down to addressing three 
challenges:
l How does the country ensure that broadband 
networks reach everyone (the access gap)
l How does the country ensure that everyone is on 
the network (the adoption gap) 
l How does the country use the platform to 
improve on the delivery of public goods and 
services, while also driving innovation and 
economic growth (the utilisation gap).

BANDWIDTH IN
ABUNDANCE
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Policymakers have reached a stage in broadband development where they should  
be thinking of deploying bandwidth in abundance as part of next-generation  

national broadband plans. BLAIR LEVIN discusses the policy drivers
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In addressing these first generation broadband gaps, 
countries face similar economic dynamics. Among 
the economic realities countries face in addressing 
these gaps, the following are most critical:
l Impact of scale. Scale matters. It is difficult  
to solve connectivity problems with sub-scale 
enterprises.
l Impact of density. Like scale, density matters. The 
economics of connecting rural areas is significantly 
harder than that of connecting urban areas, as a 
critical variable for the economics of deploying 
networks is how many customers will share the 
fixed costs of the network facilities. For example, 
remote mobile access sites cost 2 to 3 times more 
than urban sites and reach many fewer people.
l Carriers price to optimise profits, not adoption. 
Existing carriers benefit from increases in the 
addressable market for their services and when the 
marginal cost of the incremental customer is close 
to zero. Still, carriers do not have an incentive to 
eliminate the adoption gap by pricing to the lowest 
income population. Such a pricing strategy would 
undercut the opportunity to generate higher 
revenues and profits from middle and higher 
income communities.
l Services depend on a network of networks and  
a bottleneck anywhere raises prices for all end 
users. Delivering internet access is not 
accomplished by a single network. It is achieved by  
a network of networks, including a last-mile  
access network that connects to the end user; a 
metropolitan connection that aggregates last-mile 
local traffic; a backhaul network that aggregates the 
regional traffic; a national backbone that further 
aggregates traffic; and an international connection 
that provides a link to the rest of the world. A 
bottleneck anywhere raises the cost for end users.
l Where possible, private sector investment and 
action is preferred. To a significant extent, the 
private sector is able and willing to serve the 
last-mile access market and to varying degrees is 
also able and willing to deploy the other networks. 
It is better positioned than the public or non-profit 
sector to ensure ongoing maintenance, periodic 
upgrades, and invest in innovations in the 
networks. As a recent World Bank study of 70 cases 
of broadband models from around the world 
concluded,1 the “cases show a consistent story of the 
private sector outperforming state ownership and 
management models”.
l Technology can change the economics. 
Technology developments change the economics 
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over time, lowering the capital and operating costs, 
but also creating the risk of stranded investments.

Common policy strategies. As with the 
economics, there are a number of common policy 
strategies. These include:
l Collecting data. There is a need for common, 
reliable, and relevant sources of information for 
data about variables such as availability, speeds 
quality, and pricing.
l Creating the right institutional structure. 
Countries have generally recognised the need to 
have institutional leadership to coordinate different 
entities to move in the same policy direction.
l Utilising market forces. While government 
subsidies are often necessary, particularly in 
targeted areas, distribution mechanisms should use 
market forces to efficiently allocate such funds.
l Policies for bridging the access gap. Common 
policies to close the access gap include eliminating 
barriers to competition, improving deployment 
economics (particularly for rural areas, through 
policies like infrastructure sharing and government 
subsidies for backbones), allocating spectrum more 
broadly and transparently, and subsidising anchor 
institution connectivity.
l Policies for bridging the adoption gap. Common 
policies for closing the adoption gap include 
lowering prices through enhanced competition, 
reducing government fees, targeting subsidies for 
inclusion offers, aggregating demand, and 
providing digital literacy training.
l Policies for bridging the utilisation gap. 
Common policies for closing the utilisation gap 
include making more government information 
available online, migrating communications  
with the government to online platforms, and 
programmes related to offering health, education, 
public safety and employment related services 
online.
l Monitoring and course correcting. Broadband 
plans have recommended authorising a government 
entity to monitor progress and course correction 
policies as markets develop.

The virtuous cycle to closing the gaps. There 
is a virtuous cycle in which closing any one gap 
helps close others. More widespread deployment 
increases adoption and usage; increased adoption 
improves the economics for more widespread 
deployment and investment in better applications 
that drive utilisation; and greater usage 



improves the value for users, driving up adoption 
and again, improving the economics of deployment. 
Thus, plans generally develop strategies for 
addressing all three.

Similar technology choices and prospects. 
The market for telecoms devices and network 
equipment is not local or national. It is 
international. As countries consider policies to drive 
the deployment of next-generation networks, they 
are looking at similar technology choices, both 
today and into the future. These, in quick summary, 
are as follows:
l Wired. The principal way broadband has been 
delivered in the past two decades has been over a 
wire, generally owned by a telephone company. In 
the beginning, wires were copper but many have 
been upgraded to fibre. Some countries have 
wireline competition, often from a cable competitor 
but sometimes from a fibre over-builder. 
l Spectrum based. Broadband can be offered 
through spectrum-based services with spectrum 
exclusively licensed to an enterprise, unlicensed 
spectrum and shared spectrum. As to licensed 
spectrum, the first two generations of wireless 
services were not capable of providing bandwidth 
that would be considered broadband. 3G wireless 
services provided a service similar to first generation 
wired broadband. 4G services improved the 
capability, though it still is significantly less robust 
than the wired offering. Emerging 5G services hold 
the promise of offering similar speeds and low-
latency service that wireline offers. In addition, 
there are various fixed wireless services, such as 
those using millimetre wave spectrum, that offer 
abundant bandwidth. As for unlicensed spectrum, 
in many places there are Wi-Fi hotspots, though 
Wi-Fi rarely acts as a competitor to traditional 
subscription services. As for sharing, there are some 
nascent but promising examples of carriers sharing 
spectrum through dynamic sharing databases that 
prioritise uses and allocate spectrum to prevent 
interference in ways that may eventually lower costs 
and spectrum constraints.
l Satellite. Satellite has offered limited bandwidth 
broadband. It is generally only used in rural areas 
but a new generation of satellites has the promise  
of a massive increase in bandwidth and lower 
latency, creating the possibility of improved 
coverage in rural areas and improved competition 
in urban areas.

THE NEXT CHALLENGE: TRANSITIONING TO  
BROADBAND ABUNDANCE
Many of the national broadband plans, written 
during the early part of this decade, focused on  
the three broadband gaps noted above. But as 
broadband networks and applications developed,  
a new broadband gap emerged: how to deploy 
broadband networks that meet the demands not 
just of today, but also far into the future.

The new policy goal: elimination of 
bandwidth constraints. Paul Romer won the 2018 
Nobel Prize in economics for his insight that the key 
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to economic growth lies not in 
additional physical goods but in 
ideas, which are non-rivalrous 
goods and lead to a discovery 
process that accelerates growth. 
This can be seen with the 
internet itself, a tool for discovery 
that unlike physical goods does 
not lose value as more people  
use it. Indeed, the more it is used, 

the more useful it becomes to the process of 
discovery and innovation.  

Romer’s insight has played out in the evolution  
of the global economy since the early days of the 
internet. As the global economy moves from  
being primarily about the manipulation and 
transportation of atoms to knowledge exchange, 
bandwidth becomes our commons of collaboration. 
Every sector of the economy now depends on 
bandwidth in producing goods and services. The 
greater the bandwidth, the greater the opportunities 
to improve the knowledge exchange. Some sectors, 
particularly those which rely on imaging or big data, 
need bandwidth significantly more than others.  
But as all rely on a common network of networks, 
bandwidth constraints can present a major obstacle 
to economic and social progress.

In that light, all countries should have a similar 
new policy goal: the elimination of bandwidth as a 
constraint on innovation, economic growth and 
social progress. Expressed this way, the vision 
captures a number of different variables, including 
affordability, ubiquity and performance. It also is, 
appropriately, a fluid goal, not tied to temporary 
metrics to measure success. It requires continually 
evaluating actual and upcoming use cases and 
accepts the challenge of continual improvement.

The goal of bandwidth abundance might strike 
some economists as encouraging an overproduction 
of bandwidth, not justified by actual consumer 
demand, which could lead to stranded investment. 
It is true that technological progress can lead  
to stranded investments but concern about 
overproduction of bandwidth is misplaced. In the 
transition to the information economy, abundant 
bandwidth is a good in and of itself because it drives 
new uses. Unlike cyclical industries where demand 
goes up and down, the use of bandwidth has and 
will likely continue to rise. Although the timing of 
such investments can lead to financial losses, as 
occurred in the early years of this century with 
fibre, assets were not abandoned but were quickly 
acquired and repurposed by others to improve their 
own network operations. 

In short, all countries should want to move from 
today’s world, where the dominant business model 
focuses on how to allocate bandwidth scarcity, to 
the world where there is competition over who can 
best deploy bandwidth abundance. That does not 
mean that prior goals – universal access and 
adoption, and improved utilisation – should be 
abandoned. Rather, it means that in the process of 
continually monitoring and updating broadband 
policies, the new goal of abundance should be 
included.

Abundant 
bandwidth is a good 
in itself because it 
drives new uses in 
the transition to the 
digital economy. 

B R O A D B A N D



Achieving abundance: will market forces be 
sufficient? What should be the policy framework 
for achieving such abundance? As national 
broadband plans and international finance 
organisations have recognised, market-based 
competition is the best way to deploy and upgrade 
networks. In that light, won’t market forces alone 
create bandwidth abundance? It is possible that 
market forces could do so and that possibility is 
enhanced by such developments as 5G, discussed in 
greater detail below. But it is not likely. 

This became clear to me while working on the 
United States National Broadband Plan. We started 
by commissioning a study of all of the publicly 
announced plans for upgrading or deploying new 
networks. The study found that for the first time 
since the early days of the internet, there were no 
major carriers that had plans to deploy a network 
faster than the fastest network at that time, a  
break from the previous decade, when technical 
improvements and competing technologies meant 
periodic upgrades, advancing from dial-up through 
early cable-based broadband, digital subscriber line 
(DSL) services offered over the analogue phone 
network, early fibre-based deployments (notably 
Verizon FiOS) and cable’s last major upgrade as of 
that time, known as DOCSIS 3.0. 

By 2009, however, Verizon had scaled back plans 
for more fibre, the other telcos also were not 
investing in fibre and the DSL technology they were 
relying on was falling behind cable, with cable 
firms developing but not deploying next-generation 
capabilities. The broadband market in most areas 
was migrating to a market structure characterised 
by two segments – a premium one served by cable 
and a low-end served by DSL. 

Rejected options and the Google Fiber 
defection. The broadband plan’s team held 
discussions with various parties about how to 
drive an upgrade. Some suggested nationalising 
the broadband networks, similar to what Australia 
did with its telephone network. We thought 
that impractical as a matter of law, policy and 
economics. Others suggested an unbundling or 
open access strategy. We thought both had similar 
legal, policy and economic challenges and would 
discourage any private investment in network 
upgrades. Our view was that where privately funded 
infrastructure competition was possible, it was a 
better option. But while we knew what wouldn’t 
work as a matter of policy, we were less clear about 
what policy would have the necessary impact of 
stimulating that infrastructure competition. 

During those discussions, Google suggested 
construction of a gigabit fibre test to demonstrate 
the competitive and economic importance of new 
applications that would not be possible without 
next-generation infrastructure. We liked the idea 
but were sceptical Congress would fund it. But then, 
in a government-funded experiment, the company 
announced that it would build that experimental 
gigabit network and asked cities if they would like 
to host it. Google announced a competition to host 
the experiment. To everyone’s surprise, Google 
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THE PRISONER’S DILEMMA AND 
STALLED BROADBAND UPGRADES 
In thinking about why network upgrades had stalled we realised that 
the “prisoner’s dilemma” provided a framework to understand the 
challenge. In that classic bit of game theory, two people are arrested 
for working together to commit a major crime. Each is in solitary 
confinement with no means of communicating with the other. The 
prosecutors lack evidence sufficient to convict them of the major 
crime but have evidence to convict them of a minor crime. The 
prosecutors make each an offer to encourage implicating the other 
of the major crime. If one prisoner implicates the other, he goes free 
but the other gets a heavy sentence. If they both implicate each 
other, they both get moderate sentences. If neither implicates the 
other, they both get light sentences for the minor crime. 

Under that scenario, the prisoners are individually better if they 
implicate the other but in aggregate are better off if they both do 
not talk. If they trust each other not to talk they both do well, but 
if they don’t trust each other not to talk, either or both might end 
up doing badly. Prosecutor want one or both to provide evidence 
against the other. To do so, they must cause what the game refers to 
as a “defection”. The principal way to cause a defection is to convince 
one or both that the odds of the other one talking are high.

How does this apply to broadband and investments in next-
generation networks?. Substitute the idea of talking with investing. 
In that scenario, would either cable or the telcos invest in next-
generation networks? If they did, they might be able to take greater 
market share and make more money. There is a risk, however, that 
the other would respond and both, by virtue of having to invest 
significant new capital in an upgrade cycle, would reduce the 
attractive margins they both were enjoying previously by virtue  
of offering a new product – broadband – on a network they had  
built for a different purpose: voice for the telcos and video for the 
cable companies. 

On the other hand, if the cable companies and the telcos trusted 
each other not to invest in next-generation networks, they would 
both be better off simply harvesting from those past investments. 
Unlike in the game, both sides had significant visibility into the 
other’s deployment plans and therefore could quickly notice a 
defection. The lack of new investment plans suggested neither the 
cable nor the telcos felt a competitive threat from the other which 
required substantial new investment, trusting in relative peace within 
their own market segment. That framework illuminated the policy 
challenge. Removing bandwidth constraints on innovation, economic 
growth, and social progress required something to spark a defection.
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received 1,100 proposals rather than the 10 to 50  
it expected.

Unlike the recent Amazon second headquarters 
office contest, in which tax breaks were the key 
criteria, Google decided that what it really wanted 
were replicable ways of lowering construction 
costs and minimising build-out delays. The cities 
then competed on the grounds of administrative 
efficiency. Incumbents, which initially dismissed 
the effort as simply a publicity stunt, quickly 
countered with promises of improved pricing, 
incrementally faster speeds or some combination 
of the two, but only where Google Fiber had 
announced a deployment. 

Google then upped the ante with plans to build in 
34 cities. Shortly thereafter, the telcos, 



particularly AT&T and CenturyLink, effectively 
defected, announcing plans to build out fibre in 
many more cities, taking advantage of the same 
administrative benefits Google received. Cable then 
accelerated its plans to upgrade to gigabit services. 

By the second half of this decade, a game of “gigs” 
had commenced. Construction costs fell, and the 
speed of deployments increased. Only 6 years after 
Google’s initial deployment, 30% of urban residents 
had access to a fibre-based gigabit internet service 
with 70% of Americans living in areas served by a 
gigabit cable offering. 

Policy lessons learned about defections, 
upgrades and next-generation deployments. 
Google Fiber is, in a way, an idiosyncratic example, 
unlikely to be duplicated. For one thing, the effort 
has not done well as a business, discouraging others 
from trying similar efforts. Further, most countries 
do not have a company like Google that makes so 
much money from people using the internet that  
it has both the means and the motive to invest in 
bandwidth abundance.

But other countries face a similar challenge of 
incentivising telcos to upgrade to fibre. As the 
World Bank study cited earlier noted in discussing 
the reluctance of telcos to upgrade to fibre, the 
“presence of existing copper plant was also an 
enormous disincentive to new infrastructure 
investment. Hence, many incumbents opted for the 
short-term fix of upgrading the copper…”. So despite 
the evidence that going directly to fibre would cost 
between $400-600 per household connection, 
upgrading in stages using the copper would over 
time cost $600-$1,000 per household. 

Thus, the experience provides some broadly 
applicable lessons about ways to stimulate next-
generation build-outs. In studying the topic during 
the writing of the broadband plan, in watching 
Google Fiber develop, and with a project called 
Gig.U that I started after the plan involving three 
dozen university towns seeking to accelerate the 
deployment of next-generation networks, there 
were a number of patterns that emerged about the 
competitive forces that both stall and drive next-
generation deployments.

1 Next-generation deployments always require a 
new capital allocation decision by an existing 

or new competitor. While internet service providers 
spend a significant amount annually on capital 
expenditures, mostly capital maintenance and 
expansion, spending capital on a next-generation 
deployment is likely to have problematic short-term 
consequences for the company’s free cash flow, 
creating risks in the market in terms of customer 
acceptance and a competitive response. The 
next-generation deployment will not occur unless 
there are changes that compel a new capital 
allocation decision.

2 The new capital allocation decision follows a 
change in the same formula. The reason that 

greater competition has not occurred yet in the 
broadband industry is because the new or 
incremental capital (C) and operating expenses (O) 
of a network capable of offering abundant 

bandwidth are greater than the total of risk 
adjusted (1–r) new or incremental revenues (R), the 
benefits to the enterprise’s overall system (SB), and 
the risk of lost revenues due to competition (CL). 
These variables represented in an equation are:

        C + O > (1-r)R + SB+ (-CL)

Thus, to intensify competition, the maths needs  
to change to cause capital expenditures (capex), 
operating expenses (opex), and risk to go down 
while revenues, system benefits, and competition go 
up, changes represented in the illustration below.

        C + O > (1-r)R + SB+ (-CL)

3 Historically, the biggest changes in the 
competitive landscape in communications 

result from changes in the formula, which 
themselves often result directly from changes in 
government policy. There are many examples in the 
US of companies reallocating capital to invest in 
next-generation deployments that demonstrate how 
policy affects capital allocation and competition. 
For example:
l In the 1960s and 1970s, cable greatly expanded  
its network footprint to compete with broadcast 
television when the government adopted rules 
lowering the cost of cable accessing utility poles and 
also for buying broadcast programming, lowering 
both its capital expenditures and its operating 
expenses. 
l In the 1990s, direct broadcast satellite (DBS), 
which had superior technology to cable for multi-
channel video programming, could finally justify a 
nationwide build-out when the government adopted 
rules granting non-discriminatory access to 
programming, lowering operating costs to enable 
firms to compete with cable. 
l Subsequently, when faced with the loss of 
revenue from DBS competition, cable upgraded its 
network to begin competing with the telcos’ dial-up 
internet service.
l In response to that competition, telephone 
companies upgraded their dial-up offering to DSL 
and further, successfully lobbied the federal 
government to prohibit local franchising 
monopolies and for states to adopt state-wide 
franchising, and with the lowered capital and 
operating costs, upgraded their networks to enter 
the multi-channel video programming distribution 
(MVPD) market.
l In the 1990s, wireless began competing with 
wireline voice when the government both enabled 
more wireless competition with the personal 
communications service (PCS) spectrum auctions 
and lowered operating expenses by reducing the 
terminating access charges wireless had been 
paying wired providers.

In each case, after a government policy changed 
the equation, new capital was devoted to a network 
upgrade that drove others to upgrade and enter new 
markets as well.
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4 Because of the different networks and 
sub-markets, there can be a virtuous cycle of 

one upgrade leading to another. In the context of 
first generation broadband gaps, improvements in 
any one of access, adoption or utilisation would 
improve the prospects for improving the others. 
Unfortunately, that virtuous circle did not necessary 
lead to improved economics for next-generation 
deployments. As the examples above illustrate, 
removing barriers to entry and adjacent entry can 
create its own virtuous circle of network upgrades 
(particularly related to DBS competing with cable in 
MVPD causing cable to compete in internet access 
causing telcos to upgrade their ISP offerings and 
compete in MVPD).

5Next-generation networks are initially 
deployed by four kinds of competitors, but not 

all are equally likely to do so. Next-generation 
deployments are a function of one of the following 
kinds of competitors making a new capital 
allocation to an upgraded or new network:
 l Existing competitors that are in the same 
market, but need the new networks to improve 
their financial position 
l Greenfield entrants, consisting of new ventures  
l Adjacent market entrants, consisting of existing 
ventures whose business is close in proximity to 
broadband services and bring asymmetric assets 
and interests into the market 
l Resale entrants that depend on inputs sold on a 
wholesale basis.

 The first sometimes happens, but it is rare. As 
noted above, existing competitors prefer to rely  
on existing infrastructure for as long as possible. 
Usually, the existing players establish their position 
as serving a sub-market and it is difficult to justify 
the capital expense necessary to effectively redefine 
the market. After some period of time, markets 
stabilise, and it is difficult to affect the incentives  
of existing players without introducing a new 
competitor or a significantly better and/or cheaper 
technology substitute. 

Greenfield entrants also rarely succeed. Network 
businesses are marked by high capital requirements 
with small incremental costs for additional 
customers. Those economics make it very hard to 
sustain a challenge against incumbents. There are 
many examples around the world of new entrants 
not succeeding in an established market, though 
one counterexample is Jio in India, which in half a 
decade went from zero market share to becoming 
India’s third largest wireless provider. The company, 
however, might offer a unique case, as India’s 
largest company owns it, and it started by 
purchasing a licence that gave it a head start in 
offering 4G to 22 Indian cities.

Most intriguing for causing a defection are 
adjacent market entrants. The asymmetry assets 
and motives, if unleashed to enter an adjacent 
market, lead to far greater disruptions in a mature 
market than those caused by existing competitors 
or greenfield new entrants. Google Fiber is an 
example of an adjacent market entrant, as Google 
had both existing network assets to lower its cost 
structure and motive to improve its search business 

revenues through better broadband performance. 
But there are many others. The most prominent 

around the world are utility companies, which have 
assets valuable for broadband deployment purposes, 
including ducts and poles, building and rights of 
way access, and even their own fibre networks. 
While the economics vary widely, by way of 
example, an Italian fibre operator has announced 
that it reuses 55-67% of an electric company’s ducts, 
thereby reducing its cost to build by approximately 
25%. Similarly, a broadband company set up by a 
Norwegian utility company enjoys about a 27% 
price advantage over the cost to build of the 
incumbent telephone company.2 More utilities have 
used these assets to provide others with the ability 
to offer retail services rather than using them to 
provide the full spectrum of services themselves, 
but whether utilised on a wholesale or retail basis, 
the assets can help drive entry that incentivises 
multiple upgrades.

Finally, competition can come from resellers of 
wholesale offerings. Government regulation to 
require such wholesale offerings (sometimes 
referred to as unbundling or open access) can work 

to reduce prices in a 
mature market, but it 
discourages broad 
network upgrades. Such 
regulation can also be 
appropriate when the 
government finances the 
facility, which usually 
occurs in rural areas 

where market forces alone will not justify the 
investment and the facility is likely to be a 
monopoly provider of some services. Generally 
speaking, however, resale and wholesale offerings 
are not a path to causing new capital to flow to 
next-generation networks.

An interesting but early counterexample is 
Mexico’s effort to stimulate competition by creating 
a wholesale only greenfield enterprise, called Red 
Compartida. The government awarded the entity  
90 MHz of spectrum repurposed as part of the 
digital television transition, as well as rights to use a 
government developed backbone, in exchange for 
agreeing to build out a network to meet certain 
benchmarks in terms of coverage – with a final 
benchmark of covering 92% of the country by 2024 
– and offering wholesale services on a non-
discriminatory basis. The effort was in large part an 
effort to break up the dominance of América Móvil, 
which, when Red Compartida was developed, 
controlled 70% of the Mexican wireless network. It 
was also an effort to ensure that unserved areas in 
Mexico received service. So far the entity is meeting 
its build-out obligations but its economic prospects 
remain speculative. It helps that it has deployed 4G, 
the next-generation technology at that time. 

In a similar vein, Rwanda has partnered with 
Korea Telecom to create a national wholesale 
wireless provider. South Africa also proposed such 
an entity in 2011 but it has yet to materialise. If the 
Mexican and Rwandan efforts prove successful, they 
might provide a model for countries where 

Existing competitors 
prefer to rely 
on existing 
infrastructure for as 
long as possible.
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market forces will not deliver the optimal 
coverage of 5G services. 

6 New technologies can affect the economics of 
next-generation deployments. There are a 

number of emerging technologies that may affect 
the economics of next-generation deployments. 

5G. The biggest market development in 
broadband is the emergence of 5G mobile services. 
If one trusts the pronouncements from various 
vendors, one might conclude that 5G will provide 
the ubiquitous, low-latency, abundant bandwidth 
that will make concerns about limited bandwidth a 
thing of the past. Some 5G deployments will occur 
and cause others to upgrade and offer more 
competitive packages. But there is actually a high 
level of uncertainty about the timing and extent of 
the build-out and the nature of the offerings. 

Bain, for example, is optimistic about 5G’s 
prospects but its survey of mobile executives found 
that 53% in the 19 largest mobile operators saw no 
near-term business case for the technology.3 A recent 
study from McKinsey found that 60% of operators 
view the lack of a clear business case as the biggest 
challenge in their 5G strategy; only 25% expect 5G 
to deliver a strong business case.4 Without such a 
business case, the level of deployment will be 
limited and most areas will have to rely on other 
networks for abundant bandwidth. Interestingly, an 
earlier McKinsey study suggested that in light of the 
economics of 5G deployments, operators were more 
willing to contemplate sharing and other business 
models that reduce capital risk,5 opening the door 
to experiments like that of Mexico and Rwanda.

Satellites. The satellite broadband sector is 
experiencing a significant burst of activity with new 
developments in high-throughput satellites (HTS), 
and non-geostationary constellations of low earth 
orbit (LEO) and medium earth orbit (MEO) satellites. 
They are generally designed to serve currently 
unserved areas and provide new alternatives to 
lower costs in wholesale backhaul, as well as 
providing certain niche applications. It is possible, 
but unlikely based on the evidence to date, that 
these developments will provide a competitive 
dynamic to drive next-generation deployments in 
most areas.

Television white spaces (TVWS). Some companies, 
particularly Microsoft, have advocated the use of 
unused television channels for broadband related 
transmission. The spectrum propagation 
characteristics allow for high capacity, non-line-of-
sight, low power transmission, which has advantages 
over other transmission alternatives in remote areas 
with difficult terrain. Microsoft has launched the 
4Afrika initiative that has 15 pilots in many 
countries in Africa using TVWS to offer low-cost, 
high-speed broadband in rural areas. TVWS are also 
used in some countries, such as Canada, Columbia, 
and South Africa, for backhaul connections in rural 
areas. While the technology holds promise, it is not 
clear it will gain enough traction so that equipment 
and other costs will provide the necessary economies 
of scale to become a broader solution.

Non-permanent structures. There are a number 
of non-permanent structures, such as drones and 

balloons, that some suggest  
offer new means to enter the 
broadband market. Most of these 
solutions, however, offer short-
term means of providing disaster 
relief where permanent 
infrastructure has been 
destroyed, connectivity in 

emergency migration situations, and capacity 
assistance where there is a short-term spike in 
demand. They are unlikely to cause a change in the 
competitive dynamic. While Google’s Project Loon 
holds the promise of longer-term options, it is still 
too nascent to consider as a competitive driver of 
next-generation networks, and Facebook’s shelving 
of its Aquila project suggests such technologies 
should not be relied upon in considering strategies 
to drive upgraded broadband.

POLICY LESSONS FOR GOVERNMENT
As noted, there are no one size fits all solutions for 
countries seeking to ensure that their residents and 
enterprises have access to affordable, abundant 
bandwidth. Further, there are many uncertainties 
about how current market forces and technologies 
will deliver such bandwidth. Nonetheless, there are 
certain policy principles that fit every situation and, 
if adopted, would help chart a path to such 
bandwidth. They are as follows.

Improved information. While considering how 
broadly market forces will drive next-generation 
deployments, governments should improve their 
mapping of broadband availability and pricing  
to more accurately define the geographic and 
demographic parameters of future gaps and guide 
actions to fill those gaps. In particular, the 
information can be useful in identifying bottlenecks 
and whether market forces are likely to overcome 
them or whether government action is needed.

Clear goals. Governments should send carriers 
clear signals about their goals. Carriers generally  
do not want government interventions but the 
government should set goals for both coverage and 
speeds and be clear about how long it will wait, and 
the network performance it needs, before it will 
take action, providing private enterprises with 
incentives to clarify and accelerate next-generation 
deployment plans.

No build requirements in competitive 
markets. Generally, government should not impose 
build-out requirements for next-generation 
networks. Some argue that just as there were 
universal build-out obligations for telephone or 
cable providers, there should be similar obligations 
on next-generation networks. That argument 
ignores that enterprises that built the first-
generation telephone networks received a 
government guaranteed monopoly. In today’s 
market, an obligation to build everywhere could 
result in building nowhere. The exception would  
be a government created wholesale entity, such as 
in Mexico.

There are policy 
principles that fit 
every situation and 
would help chart the 
path to bandwidth.
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Adjust the tools for universal access to target 
upgrades and new deployments. The tools that 
countries adopted to encourage universal build-out 
can be adapted for next-generation deployments.
l Licensed spectrum. The spectrum tools generally 
proposed in national broadband plans, such as 
making more spectrum available for flexible use, 
encouraging refarming and secondary markets, and 
having a long-term plan have value for upgrades as 
well, both directly for wireless and for the 
competitive pressure wireless can place on wired 
offerings. Of particular importance now is freeing 
up mid-band spectrum for 5G deployments. 
Countries should also periodically review the actual 
use so that if the geographic licence size leads to 
unused spectrum in specific areas, they should 
consider reassigning the spectrum, as South Africa 
is doing through its National Integrated ICT Policy, 
to enable local communities to use spectrum 
assigned to, but not utilised by, mobile operators. 

But there are three problems with increasing 
available spectrum as the principal strategy. First, it 
takes a very long time to identify spectrum bands 
and make them available for use. Second, in some 
countries, wireless providers also have a significant 
wireline business, changing the incentives from 
what they would be if they were separate companies. 
Third, the next generation of mobility, 5G, will rely 
on small cells, an architecture that will require 
greater fibre connectivity, thereby limiting and 
slowing 5G coverage. Depending on the current 
market structure and how the Mexican wholesale 
experiment unfolds, countries wishing to disrupt 
the current market structure should consider  
using a wholesale or sharing model for accelerated 
5G deployments.
l Unlicensed and shared spectrum. Government 
policy should also enable Wi-Fi based entry, either 
through MVNOs or through community wide efforts, 
such as has been done in Barcelona and Singapore. 
While the service likely will not be as good as a 
fibre-based or exclusively licensed service, it can be a 
low-cost, quickly deployed method to raise the bar for 
all services offered in the area. Guaranteeing that 
this lever can continually drive competition requires 
two elements. First, the government should ensure 
that unlicensed spectrum bands will continue to 
have sufficient spectrum for expansive use that will 
not suffer degradation as more customers use it. 
Second, the cellular market structure should be 
sufficiently robust to have market forces produce a 
robust wholesale market.

In addition, countries should monitor the current 
efforts to utilise shared spectrum, as they have the 
potential to lower entry costs and make it more 
attractive for adjacent market enterprises with 
wired network assets to offer wireless services, 
stimulating a virtuous circle of upgrades.
l Lower cost of deployment. While policies to lower 
deployment costs for traditional providers remain 
valid for next-generation deployments, countries 
should prioritise those that create opportunities for 
adjacent market entry, particularly policies that 
encourage the integration of internet infrastructure 
into traditional infrastructure projects to reduce 

costs, such as by laying of fibre optic cable simultaneously with road 
and utility infrastructure construction (known as “dig once” policies); 
policies that streamline permitting to essential facilities, such as poles 
and rights of way; and policies that ensure non-discriminatory, low-cost 
access to public infrastructure.
l Use government demand to trigger new networks. Governments 
have aggregated demand to guarantee a certain level of demand 
necessary to make the financing of the critical project viable. For 
example, Malawi awarded a 10 year contract to build and operate a 
national backbone network, with the deal including a government 
guarantee of a certain amount of sales to assist the winning entity in 
obtaining financing. The same can be done for high-speed networks, 
with the government organising the demand from customers that need 
next-generation speeds, which includes such public entities as schools, 
hospitals and universities, to jump-start next-generation deployments.

Prioritise adjacent market entry and virtual circle dynamics. 
The government should study the market and where it sees 
deficiencies, it should consider whether potential adjacent market 
entrants could both deploy and cause a competitive response and 
whether barriers to such entry can be removed. In many countries 
power companies are the most likely such entrants, but as noted,  
there are other players that might start a virtuous circle of upgrades. 
Generally, governments should be sceptical that a greenfield new 
entrant will be able to sustain a new effort or that an incumbent in a 
mature market will have the incentive to shake up the status quo with 
a relatively risky new round of capital investment.

Encourage geographically targeted solutions and empower 
local efforts. As 5G emerges, it is likely that some areas of a country 
will have abundant bandwidth and others will not. It is impossible to 
know today what the Swiss cheese map of networks will look like. In 
that light, national governments should adopt policies that empower 
those most likely to understand and care about the specific nature of 
any local broadband deficits, especially local communities that know 
where the holes will be and are accountable to local concerns. 

CONCLUSION: CREATING INCENTIVES FOR ABUNDANCE 
Every important technological development presents societies with a 
series of opportunities and challenges. Broadband is no different.  
Every day we read of concerns about privacy, cybersecurity, algorithm 
bias, and other issues that only emerged as broadband became the 
information commons. As governments grapple with these issues, they 
still need to continue efforts to achieve universal access and adoption, 
optimal utilisation, and now, bandwidth abundance. Removing 
bandwidth constraints on innovation, economic growth and social 
progress requires opportunities and incentives for competitive 
upgrades. Policy can contribute by causing improvements in the 
economics of deployment. While policy should not pick the winner, it 
can – and should – ensure that barriers to adjacent market entry are 
lowered and that all existing networks have incentives to upgrade their 
networks for defensive reasons and the opportunity to “play offence” in 
attacking the offerings and market share of others by accelerating their 
deployment of networks offering abundant bandwidth.
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can – and should – ensure that barriers to 
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A
ccording to Giandomenico Majone, the Italian 
political science scholar, the phenomena of 
greater economic integration and increased 
international competition have resulted in a 

reduced role for the positive, interventionist state, 
and a corresponding increase in the role of the 
“regulatory state”. As part of this thesis, 
international competition is said to take place not 
only among producers of goods and services but 
also, increasingly, among regulatory regimes.1 

Within the context of the European Union (EU), it 
is argued that the EU and the European member 
states are regulatory states that have evolved in 
response to the demands of economic 
modernisation. A distinctive feature of the 
regulatory state in the EU, however, is that the 
general trend of deregulation over time – assuming 
that “markets” work effectively – coincides with the 
political will of greater European integration. This 
lends itself to the creation of regulatory agencies, 
irrespective of their apparent lack of “democratic” 
credentials. By contrast, an author such as Nicolas 
Jabko considers the achievement of the EU 
regulatory state to be more the result of politics 
than economic modernisation.2

The liberalisation of utility sectors around the 
world began in earnest in the late 1980s. 
Irrespective of whether the principal driver for an 
era of regulation was economics or politics, it 
became clear early on in the liberalisation process 
that there were many common analytical steps that 
nation states had to take not only to ensure that 
their regulatory agencies were fit for purpose, but 
also that national and regional traditions might 
dictate that different paths be taken in the design of 
those agencies. 

In 1989, at a critical point in the liberalisation 
process in the EU, Leigh Hancher and Michael 
Moran considered how different political contexts 
shape regulation, with many advanced capitalist 
countries being characterised by a high level of state 
intervention and the fact that large firms 
participate actively in the regulatory process. 
Economic regulation is thus largely seen to be a 
process of intermediation and bargaining between 
large undertakings which span the private and 
public domains of decision-making.3 This 
intermediation function has further complicated 
the role of agencies in the regulatory state, as it has 

added layers of consultation, fact-finding and 
balancing of stakeholder interests to the decision-
making process. While this trend opened up  
the decision-making process to new levels of 
transparency, the parallel concern developed that 
agencies should not be “captured” by any of the key 
stakeholders in most regulatory policy debates. 

Ian Ayres and John Braithwaite contended that 
solutions to the problems of capture and corruption 
lie in the introduction of characteristics such as 
limits on discretion in decision-making, multiple-
agency jurisdiction, and the rotation of personnel; 
they argued that features of regulatory encounters 
often foster the evolution of cooperation but also 
encourage the evolution of capture and corruption.4 
Each of these characteristics inhibit the evolution of 
a spirit of cooperation between a regulator and the 
regulated market actors. To address the problem of 
regulatory capture, the authors advanced the 
concept of “tripartism”, a regulatory policy that 
fosters the participation of public interest groups  
in the regulatory process through the same access 
to information as public agencies, participation in 
the bargaining process between public agencies  
and regulated firms, and with the same locus standi 
as public agencies.

Relying on the EU’s policy in the electronic 
communications sector as a focal point for the 
analysis, but discussing more widely with examples 
from other jurisdictions where appropriate, my aim 
is to explore the following:
l Analytical bases upon which regulatory agencies 
are allocated sector-specific tasks in utility sectors
l Momentum that exists around the world for the 
increasingly hybrid performance of competition law 
(ex post) and regulatory (ex ante) functions
l Tendency in some jurisdictions to collapse all 
regulatory functions into a single agency, including 
the performance of competition law functions
l Importance of ensuring that agencies operate in 
an independent manner
l Increasing use of regional regulatory bodies in 
the EU in the reinforcement of harmonisation and 
internal market policies.

SECTOR-SPECIFIC REGULATION
It is universally acknowledged that a critical aspect 
of public policy is for the regulatory state to be  
able to address market abuses or market failures 
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through either competition rules (in the case of 
abuses) or through economic regulation (in the case 
of market failures). The regulatory architecture 
relied on to achieve these twin objectives can vary 
between different jurisdictions, based on a range of 
factors such as:
l Budgets (and recurring sources of financing – the 
classic forms of agency financing are derived from: 
up-front licensing fees; annual renewal licensing 
fees; recurring charges for access to scarce 
resources; and charges, based on a percentage of 
turnover, that are dedicated to the performance by 
the regulatory agency of its key functions)
l Size of the overall economy and the particular 
sector at issue
l Different cultural and legal traditions regarding 
the exercise of executive power
l Extent to which effective judicial review is 
available to curb state decision-making
l Extent to which stakeholders’ views can be 
accommodated without compromising an agency’s 
effectiveness5 
l The pool of skilled technocrats and external 
advisors capable of administering public policy.

At the heart of the regulatory state is the 
understanding that significant consumer and 
societal benefits can be driven by the liberalisation 
of markets, which subjects them to the forces of 
competition. It is only at this point in time that  
we can speak of “competition” and the importance 
of developing operational standards for the 
application of economic regulation.6 The functions 
of ex post (competition) and ex ante (regulation) 
intervention are inevitably performed in a free 
market environment by agencies that enjoy some 
form of independence from the state and clear 
independence from market operators in that 
market environment. Each and every one of these 
agencies is subject to its own set of checks and 
balances in light of the regulatory state’s political 
and economic goals.
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Traditional separation of regulatory powers  
The overwhelming number of OECD countries 
(including those of the EU) have institutional 
architectures which establish more than one 
specialist ex ante regulatory agency and an ex post 
competition enforcement agency that is distinct 
from those regulatory agencies. Among the 
specialist, sector-specific regulatory agencies, the 
institutional pattern that is most often relied on is:
l A sectoral regulator or national regulatory 
authority (NRA) covering electronic 
communications (or telecoms), whose mandate 
often extends to postal services and, on occasion, to 
issues relating to broadcasting or content from 
various media sources (although this latter type of 
authority is much more controversial, given the 
cultural dimension to any such form of regulatory 
intervention – see box overleaf)
l A sectoral regulator covering energy issues 
(electricity and gas) which, on occasion, includes 
jurisdiction over other basic commodities or classic 
utilities such as water and sewage.

As Martin Cave and Jon Stern have pointed out,7 
the principal rationale for drawing the distinction 
between these two main groups of sector-specific 
regulators is that the telecoms and postal sectors are 
characterised by a monopoly or bottleneck network 
element at the local customer service point (e.g. the 
so-called local loop), while there are real possibilities 
for competition at core network level (especially in 
the case of telecoms). By contrast, it is widely 
acknowledged that the electricity, gas and water 
sectors are all characterised by the existence of 
physically unavoidable central networks (often along 
with local distribution networks). 

In addition, there is a range of institutional 
options to achieve the formal allocation of powers 
between sector-specific regulators and competition 
authorities. A clear differentiating factor between 
sector-specific regulation and competition law – at 
least in theory – is the widespread belief that the 
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boundary between competition law and regulators”.8 
The particular market defect that might need to 

be remedied, the specific legal standard adopted for 
intervention, the legitimate objectives that can be 
pursued by the agency in question, and the remedies 
that might be available, are all highly relevant 
considerations in determining whether any 
particular agency structure is best placed to take 
action. In turn, decisions taken under ex ante and  
ex post regimes are not taken in isolation, but are 
often taken in consultation between the various 
agencies responsible for the administration of these 
disciplines. The consultation process can vary:  
l Brazil has a system of cooperation between the 
NCA and the NRA, with a view to enforcing 
competition rules in the telecoms sector. 
l In Germany, the telecoms regulator, 
Bundesnetzagentur (BNetzA, the Federal Network 
Agency), is obliged to consult with the competition 
agency, Bundeskartellamt, when formulating 
regulatory remedies and when considering the 
implications for competition of spectrum allocations. 
l Italy has also worked hard since 2013 to forge 
greater cooperation between its NRA and NCA. 
l In Poland, the NCA is either consulted or obliged 
to provide an opinion on various questions arising 
under telecoms regulation. 
l Significant cooperation between the NRA and the 
NCA also takes place in Turkey, with the NRA being 
obliged to seek the NCA’s opinion with respect to 
certain key issues. 
l There is significant cooperation too in the US 
between the telecoms regulator, the FCC, and one of 
the two NCAs (the Federal Trade Commission, FTC). 
l The complexities of cooperation take a slightly 
different twist in jurisdictions such as New Zealand 
and South Korea, where regulatory traditions are 
modified by the actual or potential use of structural 
or functional separation remedies.

Exceptions to the general rule  The majority of EU 
member states endorse the form of institutional 
sector-specific regulatory architecture centred on 
the fundamental telecoms/energy split, with 
notable exceptions being the UK, which has a 
separate regulator for water; Greece, which has an 
electronic communications regulator that also has 
sector-specific competition powers; and Spain, 
Germany, the Netherlands and Estonia, which have 
consolidated most of their relevant regulatory 
functions under one roof (as have countries such as 
Australia and Jamaica outside the EU). Small EU 
member states such as Luxembourg and Malta also 
combine their telecoms and energy functions 
within the same regulatory body. By contrast, in a 
small sovereign state such as Botswana, the 
regulator expressly assumes the responsibility for 
broadcasting regulation, but declines responsibility 
for electricity and water regulation, based on their 
different network characteristics.

In Germany, the regulatory agency that had 
responsibility for the regulation of the telecoms and 
postal sectors (RegTP) was founded in 1998. In 2005, 
it was conferred additional competences in relation 
to the energy and rail sectors, and re-named as 
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BROADCASTING QUESTIONS
The treatment of broadcasting 
services raises interesting 
jurisdictional questions, given 
that it has so many public 
interest policy issues, including 
plurality of media concerns. 
Cultural sensitivities have meant 
that broadcasting is therefore 
treated as a “cultural exception” 
to World Trade Organisation 
rules, for example, while the 
1997 Amsterdam Protocol to 
the European Treaties means 
that there is no role for EU 
policymaking which might 
affect the public service remit 
of national broadcasters within 
the EU. 

Within the EU, a member 
state such as France draws 
clear boundaries between the 
competence of a telecoms 
regulator and a media regulator, 
whereas Italy combines both 
telecoms and media regulation, 
extending to content. Germany, 
indeed, also draws a bright 
line between the regulation 

of media issues, which are 
governed at the regional level of 
the Länder, and telecoms sector 
issues, which are addressed at 
federal level. 

By contrast, the UK’s regulator, 
Ofcom, is responsible for 
the economic regulation 
of both the telecoms and 
broadcasting sectors. Belgium’s 
unique pattern of cable TV 
infrastructure rollout has 
resulted in creeping regulatory 
powers being introduced into 
the media sector as a result of 
the regulation of cable networks 
under the scope of telecoms 
regulation. 

Not surprisingly, therefore, 
it is exceedingly difficult to 
have broadcasting regulation 
fall within the same agency 
as other powers, despite the 
relative success of the UK model. 
However, convergence of 
regulatory functions does occur 
in a country such as China across 
telecoms, media and IT. 

former can pursue a range of public policy goals 
that are able to shape an industry, whereas 
competition rules are there to apply rational 
economic theory across all commercial sectors with 
a view to maximising consumer welfare. The 
debates within the competition law family turn 
largely on whether the optimisation of consumer 
welfare is to be appraised in the short or longer 
term, whether overwhelming emphasis is to be 
placed on price considerations, and whether the 
maintenance of competitive structures is more 
important than the protection of individual 
competitors. Only in the one instance of New 
Zealand has the liberalisation of a network sector 
occurred while at the same time presuming that 
competition policy alone would be capable of 
addressing all market failures and abusive practices; 
this experiment from the late 1980s has, over time, 
given way to a more nuanced approach which has 
introduced a minimum level of access regulation.

Over time, many national competition authorities 
(NCAs) have also embraced the application of unfair 
trade practices rules, or even consumer protection 
rules, within their competence. For example, within 
the EU, Italy, Denmark, Malta, Finland, the UK, 
Ireland and the Netherlands provide clear examples 
of the fusion of competition law and consumer 
protection powers. In the US, Article 5(1) of the 
Federal Trade Commission Act, which prohibits 
“unfair methods of competition in or affecting 
commerce”, is often identified by commentators as a 
broad power of market regulation that “spans the 



BNetzA. Its internal organisation was modelled on 
the country’s competition authority. Nonetheless, 
there has been criticism about its performance, 
largely because BNetzA is subordinate to the Federal 
Ministry for Economic Affairs and Energy. Concerns 
that have been expressed about the independence 
of the authority do not relate to its daily decision-
making powers, but rather to its more general 
independence in developing a policy strategy, as the 
minister has the power to instruct BNetzA. 

Despite the proposal of the Monopolkommission 
(the advisory body to the Federal Ministry for 
Economic Affairs and Energy) that BNetzA should be 
conferred with additional effective powers for 
controlling the rail sector (in particular the fees 
charged to users of the tracks), and BNetzA’s own 
arguments in 2011 that its powers be extended to 
cover the water sector, its accumulated powers from 
2005 remain unaffected. In parallel, no debate has 
taken place as to the possible addition of competition 
law powers, as Germany’s Bundeskartellamt (Federal 
Cartel Office) has a long history of independence 
from all other forms of government involvement. 

And despite calls for the greater accumulation of 
regulatory powers to include rail and water, there 
seems to be residual concern in many circles that 
the influence and direction of the German 
government in the policies pursued by BNetzA has 
been carried over into its new structure. In other 
words, the accumulation of regulatory powers does 
not appear to have quashed the idea that BNetzA is 
any more independent today than it was when its 
functions were more fragmented.

More limited departures from the traditional 
competition law/sector-specific regulatory 
architecture split are not uncommon. Accordingly, 
the UK’s Competition and Markets Authority (CMA) 
has the authority to conduct appeals on regulatory 
decisions, while the US FTC has particular powers  
in relation to telecoms sector transactions. The 
reasons for such partial extensions of competence 
are many and varied, including the need for greater 
objectivity in decision-making, greater efficiency 
and technical knowledge, and more effective review.

The responsibility for the administration of scarce 
resources is also an area where distinctly different 
approaches are taken. For example, whereas a 
number of EU and non-EU jurisdictions confer 
responsibility for the allocation and evaluation of 
spectrum to their NRAs, a large number still 
continue to regulate the availability of spectrum 
through their responsible ministries. There is, 
though, a growing number of regulatory agencies 
around the world that are responsible for spectrum 
management, including nations as diverse as the 
US, Australia, Brazil, Hong Kong, India, Japan, 
Mexico, Turkey, South Africa and South Korea. 
Within the EU, many member states designate the 
regulation of spectrum issues to their respective 
NRAs, including Germany, Belgium, Italy and 
Poland. Even where spectrum management issues 
rest in general in the hands of an NRA, special 
derogations often exist for spectrum used for 
broadcasting and for socially critical or security 
critical services (such as those used by the armed 
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forces or public broadcasters); the control of 
spectrum allocation and its release and economic 
valuation for such specialist uses continues to be 
held tightly by most governments.

The split reflects a fundamental difference in 
approach. On the one hand, nations which confer 
exclusive powers in relation to spectrum 
management on their NRAs tend to view spectrum 
as a relevant input in the competitive process, and 
hence something that should be regulated by the 
NRA responsible for the overall economic regulation 
of the sector. Moreover, the large amounts of revenue 
generated by the sale of radio frequencies also 
provides the basis upon which an NRA often funds 
its operations, and hence sustains its decision-
making independence. By contrast, many states 
believe reasonably that spectrum is a valuable 
national asset. As such, the financial benefits derived 

from that asset should 
accrue to the state more 
generally, which also 
creates a dynamic that 
the state should monitor 
all aspects of its 
allocation, use and 
valuation. Both positions 
have merit. 

Where the resources in question are localised  
(e.g. access to pipes, ducts, sewers, permits necessary 
to dig up roads and lay cabling), regulatory powers 
often reside at the local level. Although EU rules 
establish a common legal framework for how 
resources are to be managed and valued, it is 
difficult in practice for NRAs or even national 
governments to enforce EU liberalisation and 
harmonisation goals consistently at such a local 
level, especially where there would otherwise be an 
adverse impact on local revenue-raising possibilities.

Next-generation regulation A recent report in the 
UK has promoted the rather novel idea of creating a 
new regulatory agency architecture that cuts across 
traditional utility sector regulation. This new 
multisectoral agency would create an “essential 
services consumer regulator”, while a second 
multisector agency would be responsible for the 
more traditional source of regulatory intervention 
– an infrastructure services regulator.9

The driver for this bifurcated regulatory model is 
said to stem from the need to put consumers at the 
heart of markets which, rather than being silos, are 
being increasingly brought together by the twin 
phenomena of digitisation and connectivity. As a 
result, certain traditional individual products 
become “invisible” as they are embedded in a 
broader range of products or services that are more 
desirable to consumers. In such an environment, 
the focus of regulation will need to move from 
product regulation to one that regulates integrated 
services. Moreover, identifying consumer harm in 
such circumstances will become an increasingly 
complex task, as consumers’ meaningful choices 
will need to be assessed in a multi-product world, 
which will also mean that they will increasingly 
focus on service value rather than merely on 

There is a growing 
number of regulatory 
agencies responsible 
for spectrum 
management.
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product cost. It is said that if these functions are 
not merged, consumers will either not be able to 
benefit from bundled services or will have to unpick 
these complexities themselves, thereby increasing 
consumer harm.

Under the proposed bifurcated regime, the 
essential services consumer regulator would merge 
the consumer elements of its existing regulatory 
regime and in doing so, it would need to:
l Triage consumer vulnerability appropriately and 
merge consumer vulnerability responsibilities 
across all essential services
l Merge the consumer advocacy role to reflect the 
new regulator’s remit
l Adopt new consumer protection principles and 
identify next-generation consumer risks
l Develop a common essential services ombudsman 
regime
l Develop a “complexity” labelling system
l Develop new standards by which to weigh and 
measure the new values developed in the regulation 
of essential services.

To complement this major shift in emphasis 
towards consumer-focused regulation, a 
rationalisation would occur of the economically 
regulated monopolies, with the development of a 
new infrastructure agency that regulates the fixed 
assets of all infrastructure utility monopolies. 
According to the authors of the report, there are 
emerging business models that indicate that 
cross-utility asset management and upgrades offer 
cost reductions and synergies.

Subsuming all consumer-facing regulation under 
one roof makes a lot of sense, especially given the 
encroachment of consumer protection policy across 
all liberalised sectors. As proposed, however, the new 
bifurcated regulatory responsibilities do not seem to 
envisage how the existing concurrency of powers 
with competition law would operate. The new 
regulatory model might provide a blueprint for 
action in smaller nations keen to cut costs, promote 
efficiency and to develop scale, although one should 
presume that a prerequisite for its application will 
be a relatively high degree of broadband penetration. 

The process of splitting consumer-facing 
regulation from platform/network regulation may, 
however, not be straightforward, and will 
undoubtedly require changes in primary legislation. 
Decisions by policymakers to regulate by reference 
to a clearly defined economic sector or across a 
particular value chain which might combine 
various sectors might depend on the approach 
taken (individually and collectively) in relation to a 
number of factors, including:
l Greater complexity of the relationships across 
sectors, which means that there are likely to be less 
obvious “economies of scope” in an agency 
expanding its powers across value chains
l The benefits of achieving universally “correct” 
decisions by adopting consistent policies across 
sectors are possibly offset by the risk of arriving  
at a uniformly “wrong” decisions on key issues (e.g. 
costs) where there is no possibility of recalibrating a 
particular approach for a particular sector
l The benefits of protecting vulnerable customers 

across all retail levels, as opposed to an excessive 
intrusion of regulation into the retail level, where 
competition should in theory be at its most effective 
at that functional level
l Whether any split along vertical or horizontal 
lines between regulatory functions results in 
material cost savings for governments (and for 
operators).

MERGING EX ANTE AND EX POST FUNCTIONS
Given the horizontal nature of competition rules 
(i.e. operating across all economic sectors) and the 
generally held view that sectoral expertise is 
required to address sector-specific regulatory issues, 
conventional wisdom has been that it is preferable 
for ex post and ex ante disciplines to be strictly 
separated and administered by separate agencies. 
However, there has been an increase in appetite 
among policymakers to bring together the worlds of 
antitrust and regulation, or at least to create hybrid 
agencies which can administer both disciplines, 
along with consumer protection powers. This has 
been inspired by:
l The onset of “regulatory creep” into competition 
policy
l The increasing need of NRAs to adopt more 
flexible approaches towards the remedying of 
market failures
l The perceived need for specialist sectoral 
expertise when applying competition rules
l The increasing realisation that theories of harm 
in the world of antitrust are difficult to adapt to 
address structural market failures in many network 
industries.

Accordingly, it is increasingly seen as a viable 
option to have the architecture of sector-specific 
authorities enjoy ex ante powers as part of the 
broader remit usually associated with an NCA.  

The empowerment of a 
particular agency with 
both competition law and 
regulatory powers would 
in theory be able to avoid 
poor policy choices as a 
result of regulatory and 
competition agencies’ 
power struggles, 

essentially through the reduction of “external 
pressures to deploy its powers to strategic effect”.8

In the words of Christopher Decker and Linda Gray, 
the enhancement of the “functional substitutability” 
of the various agencies as “market supervisory tools” 
is increased where the respective competition and 
regulatory functions are merged.10 This cross-
fertilisation of expertise is seen in some quarters as 
being more cost efficient and capable of leading to 
higher quality decision-making. Moreover, a mixed 
set of competences in principle facilitates the 
transition (at least in theory) to a system of 
competition law alone, with sector-specific regulation 
having been rendered redundant over time (the 
somewhat naïve view that regulation could be 
rendered redundant over time was initially 
pioneered by the Littlechild report in the UK).11

However, as noted by Niamh Dunne: “The blurring 
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of the lines between antitrust and regulation at an 
institutional level may increase opportunities for 
capture, and thus diminish the independence and 
objectivity of decision-making, particularly in the 
competition law context.”8 Martin Cave and Jon Stern 
also write: “Our preference is for separation between 
competition and regulatory agencies, based largely 
on concern about regulatory opportunism and about 
the resulting suppression of multiple viewpoints.”7

Jurisdictions exhibiting a combination of 
competition powers with the powers of at least  
one sector-specific NRA include nations such as 
Australia, Estonia, New Zealand, the Netherlands 
and Spain. By contrast, jurisdictions with a clear 
separation of powers include the US, Canada, Japan 
and the large majority of EU member states. A third 
hybrid category is reflected in the powers of 
regulators such as those in Greece, Mexico, Peru, 
Ireland, the UK, Singapore and Hong Kong which 
exercise various concurrent or selective ex ante and 
ex post powers. 

The federal structure within the EU is reflected in 
the fact that most decision-making is taken at the 
national level by NRAs under most sector-specific 
initiatives. The policy objectives for various sector-
specific issues are set at local level for particular 
characteristics of the industry (e.g. water and 
certain aspects of energy), while competition policy 
is set centrally. However, the bulk of activity in 
competition matters occurs at national level, but 
only with regard to the more effective enforcement 
of competition rules, given that the European 
Commission is not in a position to investigate all 
potential infringements due to its lack of resources. 

Australia’s institutional framework takes into 
account its federal political structure, by including 
federal electricity generation within the remit of 
the Australian Competition and Consumer 
Commission (ACCC), while leaving the regulation of 
distribution or retail supply to the Australian states. 
By contrast, in telecoms regulation, the ACCC  
shares responsibilities with the Australian 
Communications and Media Authority (ACMA), 
with the latter also being responsible for the 
regulation of radio spectrum and broadcasting. 

Pros and cons  Commentators have identified a 
number of positive factors which support the view 
that ex ante and ex post powers should be 
combined, including:
l Limits on the ability of a firm to engage in 
regulatory “forum shopping” by having its issues 
adjudicated by the forum most likely to judge its 
case favourably
l Lower costs for the government and taxpayer
l Use of sector-specific expertise can be harnessed 
by the ex post regulator to arrive at better informed 
results 
l It avoids unnecessary rivalry between agencies as 
to which is best placed to deal with any particular 
issue, and prevents unnecessary competition for the 
public purse, especially when prompted by populist 
sentiments.

By contrast, some commentators have also 
identified positive factors that can be associated 

with the maintenance of separate sources of supervision that would 
otherwise be lost if regulatory and competition powers converged into 
the same institutional hands. These include:
l By combining all powers in a single authority, it has the power to 
choose its easiest instrument through which to pursue intervention, 
rather than that which is most appropriate, and has an inherent 
tendency to promote more onerous ex ante interventions and remedies.
l It is harder in principle for a market operator to “capture” multiple 
institutions, as opposed to one very large institution (although the 
counter-argument is that it may be harder to capture one very large, 
integrated, financially secure entity that has multisectoral agendas 
running in parallel).
l There is a risk of certain “Cinderella” sectors being created  
because intervention is limited across all sectors, which means that 
overstretched regulators (particularly in smaller jurisdictions) have to 
identify particular sectoral targets that need to be pursued at the 
expense of others.
l Competition between regulators allows for greater transparency and 
a more free flow of ideas, so that errors in public policymaking can be 
identified more easily and are more likely to be corrected (either in 
real time or in the future).
l In an integrated or converged regulator, the default setting for 
intervention will usually shift to more ex post regulation, rather than  
to the greater targeting of ex ante regulation and to the susceptibility  
of ex ante rules eventually being wound down, which is what should in 
theory occur if markets are operating effectively. (As Niamh Dunne 
observes, such a model establishes distorted incentives for regulators, 
given that an agency that successfully introduces sustainable 
competition into a formerly regulated market, thereby removing the 
need for economic regulation beyond competition law, “has effectively 
regulated itself out of business”.)8 Thus, a converged regulator would not 
only have an enhanced armoury with which to intervene, but might 
also be tempted to opt for the “weapon of choice” that is simply the most 
damaging and simplest to use (rather than the most appropriate).
l Specialist sector-specific policies can get “lost” in a more broad-based 
agency. For example, certain types of “buy or build” regulatory 
strategies work most effectively in certain sectors at particular stages 
of industry development, whereas an agency with accumulated powers 
would find it difficult to do anything other than adopt a relatively 
uniform policy position across sectors, for fear of being accused of 
acting inconsistently or arbitrarily. In this regard, we should note the 
potential shift in emphasis between the recently adopted European 
Electronic Communications Code at EU level and the current EU 
regulatory framework for electronic communications networks and 
services when it comes to the treatment of investors in upgraded 
infrastructures.12 Martin Cave has also addressed the regulatory 
incentives provided to new entrants in order that they deploy 
networks (rather than merely providing competing services).13 
l The scope of powers of search and seizure, confidentiality of 
submitted information and legitimate use of company data can create 
enforcement problems, as each jurisdiction does not necessarily adopt 
the same approach to such matters across both NCAs and NRAs.

Conflicting policy goals  The fusion of ex ante and ex post powers is an 
emerging trend which is gaining support in a number of jurisdictions, 
whether for sound analytical reasons or simply as a cost-saving measure. 
In bringing together ex ante and ex post disciplines, however, thought 
has to be given as to whether the regulatory mindset of a particular 
jurisdiction sits comfortably with a competition law regime that prizes 
short-term consumer welfare above other public policy priorities.

Some smaller jurisdictions do not emphasise their pursuit of 
competition policy at the expense of other policy goals. For example, a 
number of smaller Eastern European EU countries such as the Czech 
Republic and Latvia (and also Ireland) have tended to support, either 
directly or indirectly, the growth of local infrastructure players 
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through a variety of means, as opposed to service providers that do 
not invest in infrastructure. Thus, while the importance of achieving 
competitive markets tends to be the focal point for most governments, 
it is not uncommon that policy remits designed to deliver consumer 
welfare often give way in network (infrastructure) industries to the 
need for “balance” between the interests of the consumer and industry, 
or at least to condition the pursuit of consumer welfare by reference to 
the financial constraints imposed on the infrastructure owner or to the 
investment priorities that they must satisfy. 

In this way, an uneasy balance often exists between the need to prop 
up a “national champion” and measures designed to foster an open 
market. Many regulatory regimes therefore become more concerned 
about preserving industry structures to deliver consumer welfare and 
are not necessarily likely to opt for a “pure” competition model.

For example, policy decisions to promote infrastructure deployment 
or services-based competition or the use of particular cost modelling 
methodologies or cost accounting standards can have a critical impact 
on the decisions of new entrants to invest, and hence on the ultimate 
structure of an industry. By the same token, many network sectors 
present themselves as irresistible targets to certain NRAs, which see 
themselves as having an indirect role as a “tax collector”. For example, 
an NRA has the potential to exert significant levies from energy sector 
market actors to support renewable energy initiatives, while telecoms 
NRAs have on many occasions not been able to overcome the urge to 
allow pricing for spectrum auctions to be driven up (e.g. Italy).

Within the EU, an additional policy tension stems from the fact that, 
whereas member states are obliged to implement EU competition law 
standards found in Articles 101 and 102 of the Treaty of the Functioning 
of the EU (TFEU), they also have some leeway in adopting their parallel 
domestic competition law standards, which often contain unique 
substantive and procedural elements. Thus, broad consumer protection 
powers are available in a number of EU member state jurisdictions, 
while procedural elements such as the UK’s “market investigation” 
mechanism mean that the UK’s competition authority has much more 
sweeping investigatory powers than those available under the European 
Commission’s analogous “sectoral inquiry” mandate (sector inquiries 
under EU law and market investigations under UK law both reflect a 
hybridised form of ex ante/ex post intervention). 

Another debate that has gained traction is whether sector-specific 
regulators should exercise ex post competition-style intervention 
powers rather than the more prescriptive style of ex ante regulatory 
intervention. Conversely, it is just as clear that regulatory paradigms 
about certain commercial practices have slipped unnoticed into 
competition law practice (so-called measures of “regulatory antitrust”) 
over the years, and vice versa.

The driving force behind the fusion of ex ante and ex post powers in 
both its institutional and substantive dimensions is the commonly 
held view that sector-specific regulators will, through their intimate 
knowledge of the workings of a given sector, be able to provide “added 
value” to the decision-making of competition regulators. It is arguable, 
however, that this apparent “gain” is offset by the knowledge deficit 
created by the loss of antitrust expertise that usually resides in a 
specialist competition agency. 

There is also a somewhat misplaced understanding that concurrent 
competition powers are necessary to foster competition and that their 
effective application will render regulatory powers redundant. 
However, the reality underlying liberalised markets is that they are 
inevitably characterised by elements of natural monopoly or complex 
oligopoly, so some regulatory powers will probably need to be sustained 
indefinitely, irrespective of whether there is broad consensus that 
effective competition powers offer a “better” system of intervention in 
markets (and irrespective of whether ex ante rules need to be better 
refined or targeted). Thus, market failures may occur that have little 
likelihood of being redressed by traditional competition rules (which 
focus on market abuse and agreements to restrict competition). 

Competing competences  The question remains as 
to how competing competition and regulatory 
agencies are to determine which of them should 
assert their jurisdiction over the same subject 
matter, either in the alternative or cumulatively 
(and see the World Competition Database for the 
growing tendency to integrate ex ante and ex post 
functions).14 In the context of the UK’s “concurrency 
of powers” model, formal rules determine how  
ex ante and ex post powers are to be exercised by 
multiple agencies, although this model presumes 
the existence of a mature and integrated political 
system to avoid friction in reporting competing 
competences (see also hybrid options, p25).

Within the EU, the primacy of competition law 
above and beyond sector-specific regulation is clear, 
as is reflected in a series of Commission decisions 
involving margin-squeezing practices in the 
telecoms sector and endorsed by the European 
courts.15 By contrast, the US approach has 
consistently been to endorse the primacy of 
sector-specific regulation above antitrust rules,  
with the issue having been clarified in a series of 
judgments delivered across the US court hierarchy.16

The resolution of this ex post vs ex ante dilemma 
exemplifies the importance of different legislative 
traditions, given that the respective US and EU 
approaches are based on sound policy principles 
consistent with their institutional backgrounds. 
Thus, in the US, the doctrine of “primary 
jurisdiction” established in the Ricci case in 197317 
had the US Supreme Court holding that antitrust 
proceedings should be stayed pending the outcome 
of a parallel investigation by the relevant sector-
specific regulator, based on the working assumption 
that the latter had the appropriate powers to 
sanction the alleged violation. The principle in Ricci 
has been adopted in the financial services sector by 
the Credit Suisse case18 and in the telecoms sector by 
the cases of Trinko and Linkline.16

The rationale for the US antitrust regime deferring 
to the regulatory framework stems from the 
understanding that sector-specific regulation is 
likely to “cover the field” in terms of subject matter, 
thereby leaving little or no scope for the application 
of antitrust rules. By contrast, the EU’s approach has 
been that competition rules override regulation 
unless it can be demonstrated that the alleged 
infringer had no opportunity to exercise any 
discretionary behaviour in light of the broad  
sweep of regulation. The rationale for this  
difference in approach is the primacy accorded to 
competition rules in the EU legal order and the clear 
legislative indicators that competition law and 
regulation are to play a complementary role, rather 
than the application of one discipline to the 
exclusion of the other. 

For example, competition rules occupy a higher 
place in the EU legal hierarchy (i.e. primary law in 
the form of constitutional level normative standards 
contained at treaty level) than secondary level 
normative rules found in directives, which provide 
the principal legal basis for the regulation of 
industrial sectors. By contrast, in India, a similar 
approach to that put forward in Ricci has been taken 
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recently by the Indian High Court when awarding a 
stay of an antitrust action until the impact of an 
action brought under the regulatory regime on the 
same subject matter has been resolved.

Hybrid options  Beyond the collapse of an antitrust 
regime with a sector-specific regulatory regime into 
an integrated system of intervention, there remains 
a range of options available to policymakers as to 
how to deploy some form of hybrid ex ante/ex post 
institutional structure.

For example, the UK has the relatively unique 
concurrency regime with respect to regulated 
network (ex-monopoly) sectors, whereby 
competition law can be enforced by sector-specific 
regulators within their sectoral remits; this occurs 
in parallel with the competition powers exercised 
by the specialist competition authority, the CMA. 
Under this regime, a highly consensual procedure  
is in place that is designed to ensure that the 
appropriate agency is seized of competition law 
jurisdiction. This consensual model is most likely to 
succeed in a country with a highly mature and 
integrated system of power sharing. It also reflects 
the belief that regulation would one day become 
obsolete as regulated markets develop their own 
sustainable market dynamics and requires that 
sector-specific regulators actively promote 
competitive outcomes in their sectors. 

Given the way in which the scope of competition 
interventions has expanded over the years, the 
strategic decision of the UK to retain the 
concurrency model has been criticised in some 
quarters as lacking a strong analytical foundation, 
especially given that sector-specific regulators in the 
UK have consistently aired their views that they 
would prefer having exclusive regulatory powers 
rather than nominal competition powers afforded 
to them under the concurrency model.

The UK concurrency model has found support in 
some Commonwealth countries. In Hong Kong 
(which still has some Commonwealth participation)
and Singapore, the NCA and the NRA exercise 
concurrent powers to enforce competition rules in 
the telecoms and broadcast sectors, although the 
NCA takes the role of the lead agency. Concurrent 
powers in the telecoms sector are also exercised by 
South Africa’s regulator, ICASA. Similarly, 
concurrent enforcement powers in the telecoms 
sector exist in India, although a recent Indian High 
Court judgement suggests that competition rules 
should defer to sector-specific regulation.19 Japan and 
South Korea provide interesting non-Commonwealth 
examples of concurrency, with certain sector-specific 
competition powers capable of being exercised by 
the NRA. Most interestingly, Mexico and Peru 
administer competition rules in the telecoms sector 
through a specialist sectoral agency.

What has changed over the years in the UK, 
however, is that the usual deference practised by the 
previous competition regulator, the Office of Fair 
Trading (OFT), towards sector-specific regulators, has 
given way to the current CMA approach, according 
to which the agency is more comfortable exercising 
general competition powers across a number of 

regulated sectors. Perhaps this trend signals a response to the fact that, 
for over a decade, sector-specific regulators in the UK had engaged in 
practices more consistent with the under-enforcement of competition 
rules within their spheres of competence. This was reflected in the 
perception that NRAs had been reluctant to prosecute competition 
claims outright (preferring to arrive at negotiated settlements) and 
conducting in-house reviews of problematic market outcomes rather 
than referring them to the CMA under the “market investigation” 
reference procedure afforded under the local legislation. 

The official response of the UK government since 2013 has been, 
somewhat surprisingly, to maintain the concurrency regime while at 
the same time pushing NRAs into more active antitrust enforcement.

By contrast, the current Australian enforcement model is one that 
reflects the findings of the landmark Hilmer Report of 1993,20 which 
advocated bringing together competition and regulatory powers for 
network sectors in one agency, the ACCC. These regulatory functions 
now extend to the telecoms, energy, transport and postal sectors. The 
rationale for this fusion of functions at the federal level was supposedly 
prompted by an approach that placed the pursuit of efficiency at the 
heart of the Australian economy. The ACCC’s powers not only apply 
traditional competition rules to these sectors but also extend to 
telecoms-specific regulatory provisions (including an access regime), 
while excluding technical issues of regulation. The ACCC’s powers in 
relation to the energy sector are more complex, as it shares powers with 
a variety of agencies, including the Australian Energy Regulator (AER), 
which is an independent statutory body that is located within the 
ACCC. In this way, the ACCC’s powers in relation to the energy sector 
include competition law, consumer protection and regulated access in 
specified network sectors, while other types of regulatory issues fall 
outside the ACCC’s remit. Australia has since conducted another major 
review of its competition rules.21

Part two of this article will cover the creation of “super-regulators”; ensuring 

the independence of regulators; and centralised vs localised enforcement.
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N
ever has the internet been at a more critical 
point. Never have there been more 
opportunities for new applications, tools, and 
business models – and never have there been 

more threats that could foreclose such new 
opportunities. These include state-sponsored 
cyber-attacks and information warfare, anti-
competitive business practices, and declining 
consumer trust. Governments have a key role in 
responding to these threats but, unfortunately, 
rather than effective solutions, many governments 
and policymakers are proposing and, in some cases, 
adopting misguided policies.

I have been working on internet policy for more 
than 25 years, first as a science advisor to Senator  
Al Gore and later at the White House, IBM and 
Microsoft. Much of my work can be summarised  
in three words – “stopping stupid stuff” – policies  
or business practices that could have slowed 
development of the internet or foreclosed the new 
applications that later grew into billion-dollar 
industries.

Unfortunately, today, we are seeing an 
unprecedented amount of stupid stuff. 
Governments around the world are proposing 
well-intended policies that would impose 
requirements on internet companies – and 
companies using the internet (in other words, 
almost every company). If many of these policies are 
adopted, they will limit future digital technologies 
and innovative new companies, slowing economic 
growth, and other benefits will never be realised.

I have also been involved with the IIC for many 
years and believe it could take an even larger and 
broader role in informing policy debates and 
pointing out the unintended consequences of some 
of the policy proposals under consideration. In 
particular, the IIC could develop and share a vision 
of how innovators, business leaders, policymakers, 
and civil society could address the challenges  
that might hold back the next phase of digital 
development. That vision could provide a clear, 
positive goal that governments and businesses 
could work towards. 

Today, too often, the most common vision of the 
digital future assumes the internet will be 
controlled by a few big companies extracting and 
exploiting our personal digital data, where 
governments track our every action online, and 

where malicious hackers are able to steal personal 
data, launch disinformation campaigns, and break 
into corporate networks and IT systems. 

This dystopian vision plus the pace of 
technological change and the disruption to 
well-established business models are leading to 
“techlash” and a fear of the future among voters, 
especially in Europe and North America. Worse,  
the misuse of personal data by high-profile social 
media, data brokers and network providers has led 
consumers to distrust the promise of the digital 
economy. The drumbeat of news stories about 
massive data breaches, online fraud, and online 
government surveillance causes citizens to wonder 
whether privacy is obsolete. Disinformation 

campaigns, online hate 
speech, cyber-bullying, 
and election meddling 
cause them to wonder if 
truth is obsolete. Other 
technologies (e.g. nuclear 
power and antibiotics) 
have gone from being 
magical solutions to 

sources of serious problems and concerns. But the 
techlash against the internet industry has been 
unprecedented in terms of how fast, how far, and 
how broadly the fall from grace has been – and how 
profound the consequences could be.

RESPONDING TO TECHLASH
How can we respond to techlash? When I worked in 
the Clinton White House, I was part of the core 
group that drafted three important documents: the 
national information infrastructure (NII) report in 
1993,1 the global information infrastructure report 
in 1995,2 and the “Magaziner report” on global 
e-commerce in 1997.3 These inter-agency reports, 
developed in consultation with industry, academia 
and civil society, clearly communicated the benefits 
of the internet and e-commerce and outlined what 
the Clinton Administration would do to help  
realise them. Besides providing clear goals, the 
reports challenged industry to address concerns 
about online privacy, security, spam and other 
issues, so government-imposed solutions would not 
be needed. 

“First do no harm” was the mantra in the West 
Wing when it came to digital policy – but there was 
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a clear understanding that government leadership 
and vision could drive consensus and stimulate 
innovation and new approaches. The three white 
papers helped motivate Administration officials to 
remove the barriers that might have blocked or 
slowed some of the investment in new technologies, 
infrastructure and companies. We need a similar 
vision – preferably one accepted in dozens of 
countries and thousands of companies – to 
accelerate the development of the next phase of  
the internet.

That next phase will be driven by:
l The shift from cloud computing, where a 
company supports hundreds of millions of 
customers from a few dozen massive data centres,  
to “serverless computing”,4 where thousands of 
smaller, networked data centres around the world 
offer faster, more customised services
l The “cloud of things”, where hundreds of billions 
of devices and simple sensors connect to serverless 
computing platforms, to enable new applications 
and dramatic improvements in productivity, 
consumer satisfaction, health and safety, and 
environmental protection
l Higher speed networks using 5G, advanced Wi-Fi, 
mesh networks, satellite systems, and the cable 
industry’s 10G technologies
l Artificial intelligence and machine learning tools 
to process the flood of data being generated as 
everything is connected to everything
l New tools that can empower groups to 
collaborate online more efficiently and effectively.

A similar, updated vision for the next phase of the 
internet and the cloud of things could provide 
policymakers around the world with answers to 
those who argue that regulations are needed to 
constrain the “tech titans” (which, paradoxically, 
would do more damage to the small innovative 
firms, many of which are working to find 
technological solutions to the problems fueling 
techlash). Elements of this vision are:
l Widespread, strong, end-to-end encryption
l Serverless computing platforms that are more 
secure, more reliable, more versatile, more 
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affordable, and easier to use than the IT servers 
many companies use today
l Tools that social media companies and their 
customers can use to block online harassment, 
cyber-criminals and disinformation
l More robust and affordable internet access in 
even remote corners of the globe
l Cloud-based gateways and services that can 
protect internet of things devices
l Services using cloud computing and serverless 
computing to provide even the smallest company 
with access to leading-edge tools and IT 
infrastructure
l Effective, widespread deployment of digital 
authentication technologies
l New blockchain applications to verify and track 
digital assets.

STIMULATING DEBATE
Painting a picture of such a vision would stimulate 
debates on both sides of the Atlantic on how policy 
proposals designed to address concerns about 
today’s cyber challenges could limit tomorrow’s 
applications. There is a need to futureproof digital 
policies, particularly with regard to:
l Privacy and data protection
l Cybersecurity mandates and checklists
l Copyright protection
l Government surveillance
l Fighting cybercrime
l Data localisation and protectionist trade policies
l Digital currencies and blockchain technologies.

But designing futureproof policies requires 
changing the mindsets of government policy 
makers, business leaders, and members of civil 
society – and the people who influence them – to 
enable new thinking and new approaches. That 
requires myth-busting, showing that many key 
assumptions shaping policies and business practices 
today are just plain wrong. 

Let me highlight the most important myths, 
describe the damage they are doing and could  
do, and how we might replace them with new 
assumptions.
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MYTH 1 – “The internet is a mature 
technology and thus needs to be regulated.” 
Tim Wu, author of The Master Switch, has been one of 
many proponents of this assumption. This is the 
most dangerous myth because it implies that 
government policymakers need only focus on 
technologies and applications that define the 
internet today. Today’s social media platforms are 
not mature and new technologies for sharing and 
collaboration will certainly be developed. More 
importantly, the rise of serverless computing and 
edge computing means that the internet is no 
longer going to be a communications network – it’s 
becoming a platform for computing.

As a result, it makes sense to think of the global 
internet as you would think about your laptop. 
Would we want government regulation or 
government surveillance built into our laptops – 
determining what data goes from your keyboard  
to your laptop’s CPU and storage? Why do 
governments get to assert control when we use the 
cloud instead of our laptop? We don’t know all the 
ways that serverless computing could be used – but 
we do know that government regulations that 
monitor and limit how data moves between the 
components of the cloud and serverless computing 
infrastructure will raise costs, reduce customers’ 
willingness to use it, and reduce development and 
use of this promising new technology. 

Another compelling reason to avoid unnecessary 
regulations based on today’s internet and today’s 
applications is that the powerful incumbents will be 
able to shape regulations (or even capture the 
regulators) so that the regulations will serve as a 
barrier to entry to new entrants who might provide 
consumers with better and cheaper services. Tim 
Wu’s book examined how this happened in the early 
days of the telephone and television. The result was 
less competition and less innovation – for decades.

MYTH 2 – “The internet is only a 
communications network” – primarily for 
broadcasting content such as Netflix videos, 
podcasts and news stories. It is true that a large 
percentage of the bits moved over the internet is 
video, and that percentage is growing rapidly. But so 
is the percentage of traffic coming from traditional 
computing functions moving from corporate IT 
systems to cloud- and edge-based systems – and their 
value per bit generated is higher than that of 
YouTube videos or Netflix movies. Unfortunately, 
treating the internet as a broadcast medium leads 
government regulators to assume that old-fashioned 
TV and radio regulations should apply and that 
abuse of copyrighted content is the most pressing 
policy problem that needs to be addressed.

MYTH 3 – “Internet engineers have 
superpowers and can do almost anything  
– at no cost or additional overhead – by 
tomorrow.” Internet engineers and architects, and 
the institutes and entrepreneurs who hire and pay 
them, have created technological marvels over the 
past 30 years – the world wide web, millions of 
smartphone apps, social media, online games, IoT 

28  InterMEDIA | April 2019 Vol 47 Issue 1 www.iicom.org

devices and much more. But new national 
requirements are imposing real costs and, in some 
cases, preventing new ideas from ever getting past 
the “slideware” stage. Investors are already deciding 
not to invest in new companies that might be 
hindered by vague or inconsistent national policies. 
For instance, UK proposals to require hate speech 
and terrorist content to be removed from social 
media platforms within an hour or two would be 
difficult for even a large, established company like 
Facebook, which is hiring thousands of content 
moderators. How could a small startup that might 
want to compete against Facebook do it?

 An even more frustrating example is encryption 
policy. Intelligence agencies and law enforcement 
agencies want to be able to collect the data flowing 
over the internet. The revelations by Edward 
Snowden showed that mass surveillance online has 
been widespread. Governments do not want to give 
up this capability and, as a result, countries like 
Australia and other “Five Eyes” countries are 
working to block use of strong encryption. Yet, often 
the desires of intelligence agencies collide with the 

desires of data protection 
agencies and other 
civilian government 
agencies that are pushing 
companies to use strong, 
effective, end-to-end 
encryption. There is no 
magic maths that 
provides protection only 

for the good guys. There is no way that engineers, 
even the very best engineers, can create 
technological solutions that meet mutually 
contradictory design requirements. 

MYTH 4 – “The best way to protect a 
citizen’s data is to require that it stays inside 
his or her country.” Governments like Russia are 
forcing companies to keep data of Russian citizens 
in data centres inside the country. Earlier this year, 
Splunk,5 the big data company, announced it will 
stop selling its service in Russia as a result. Decades-
old banking regulations in Germany and many 
other countries in Europe assume financial 
institutions keep their customers’ data on in-house 
IT systems. This is supposedly to protect the privacy 
of citizens. 

But the truth is that global cloud service providers 
have up-to-date cybersecurity tools and procedures. 
Cloud services can give small- and medium-sized 
businesses access to leading edge tools and 
infrastructure – if regulations do not limit how they 
store and process their data. According to  the 
Information Technology and Innovation Foundation 
(ITIF),6 data localisation rules could reduce the GDP 
of Brazil and some countries in the European Union 
by as much as 1% – which is billions of dollars.

MYTH 5 – “The internet should be censored 
to block the spread of terrorism materials, 
hate speech, and other undesirable content.” 
As the internet has grown and become the primary 
way that hundreds of millions of internet users – 

There is no magic 
maths that can  
provide encryption  
protection only for 
the good guys.
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particularly young people – get their news, some 
governments are proposing to apply media rules 
designed for newspapers or broadcast TV to it.  
Other countries in Europe are pushing social  
media companies to remove hate speech and other 
unwanted content from their sites within hours of 
being notified. Many social media platforms are 
designed to provide their customers with a safe 
online space for conversation and sharing, which  
is why they have hired thousands of content 
moderators and invested in artificial intelligence 
technologies to screen out content their customers 
do not want. But pressuring all companies involved 
in the internet ecosystem to filter the internet 
would require companies – like network service 
providers that simply move trillions of bits a second 
– to block objectionable content. And presumably 
such requirements would be easily thwarted by the 
use of strong encryption.

The unintended consequences of government-
mandated filtering are many. If the goal is to 
prevent hate groups from recruiting and organising 
online, it does not help if such groups adopt 
encryption and anonymising tools which will  
make it harder to track their activity and counter 
their venomous messages. Censoring hate speech 
also allows the haters to claim that they have the 
“truth the government doesn’t want you to hear” 
– making some people more curious to learn what 
they are saying.

MYTH 6 – “Governments can design policies 
so they only apply to ‘big companies’ and 
only affect one part of the internet and cloud 
ecosystem.” One of the most serious unintended 
consequences of online content regulations is that 
they can discourage entrepreneurs and investors 
from trying to develop new social media companies 
or internet services. While the European Union and 
European companies have policies on objectionable 
content that explicitly say they only apply to large 
companies, such rules have a chilling effect on any 
startup trying to enter the market. Entrepreneurs 
and investors all intend to become big companies – 
or be bought by one. And if the rules are vague and 
evolving, it’s likely that investment dollars and 
talent will be applied elsewhere.

MYTH 7 – “The internet of things, which  
will connect tens of billions of devices,  
will require fundamental changes to the 
architecture of the internet.” There are 
legitimate concerns about the security of devices 
attached to the internet of things. The 2016 
distributed denial of service (DDoS) attack on Dyn, 
which was launched from more than 100,000 
networked cameras and other devices, highlighted 
the problem. Some telcos and officials at the ITU are 
arguing that the current networks that provide the 
foundation of the internet need to be redesigned. 
But not only is it impractical to replace a global 
network used by more than 3 billion people, it’s 
unnecessary – if the internet continues to be open 
to innovation. New gateways and edge-based services 
are providing simple-to-deploy solutions that protect 
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the internet from devices that are not properly 
protected and become infected by malware. At the 
same time, these services can protect these devices.

MYTH 8 – “Government mandated security 
checklists are an effective way to improve 
the security of the internet and the internet 
of things.” Over the past three decades the growth 
of the internet has been enabled by “permissionless 
innovation”,7 which allowed new technologies and 
companies to emerge and “go global” in months. 
Internet standards, like those developed by the 
Internet Engineering Task Force or the World Wide 
Web Consortium, are developed by the engineers 
most involved in building and running the internet. 
Often, multiple standards are developed to address 
a problem or enable new opportunities. The  

market and users – not 
governments – decide 
which solutions get 
widely deployed. 

Unfortunately, concerns 
about cybersecurity  
are leading some 
governments to call for 
compliance checklists 
that internet users will 

have to follow when connecting systems to the 
internet. Inevitably, these checklists call for using 
older, more established tools and techniques – and 
may not allow or promote new technologies. And 
they often take years to update as new solutions 
become available. In contrast, the National Institute 
of Standards and Technology has developed a 
version of its cybersecurity framework, which does 
not dictate specific technologies but instead focuses 
on different problems that need to be addressed to 
secure systems and networks. The framework 
recognises that there are almost always multiple 
solutions to specific security problems, that 
different users have different needs, and that new 
tools are being developed all the time.

It is my hope that the IIC and its members can help 
lead efforts to define – and publicise – a clear vision 
of what the internet and the cloud could become. 
Thomas Edison said, “Vision without execution is 
just hallucination.” The technologist Guy Kawasaki 
amended that: “And execution without vision is a 
nightmare.” Or to quote the baseball player Yogi 
Berra, “If you don’t know where you’re going, you 
might not get there.” But execution with the wrong 
vision, particularly a dystopian vision, is even worse. 

  
MIKE NELSON has most recently worked on internet 

and cloud policy for Microsoft, Bloomberg Government 

and Cloudflare, an internet security and performance 

company, and taught at Georgetown University. 
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A 
British commentator, Tim Montgomerie, like 
many others, was appalled by the rioting in 
Paris in December. “Not so many people 
asking: ‘Where is Britain’s Macron?’ these 

days,” he tweeted. The photos accompanying his 
tweet showed smoke rising above the Arc de 
Triomphe, protesters being dragged away by police 
and a woman with blood running down her face.

But the photo of the woman was not taken in 
Paris. It was from the aftermath of the Catalonian 
independence referendum. “My apologies,” tweeted 
Montgomerie, when the mistake had been pointed 
out to him. “Sadly, the key point still applies 
though; 130 people were injured in France’s capital 
yesterday.”

The manipulation and misuse of photos is an 
insidious form of misinformation. It is not new 
– people killed on Stalin’s orders were frequently 
excised from photos – but the technology that 
makes it easy is now available to anyone with a 
smartphone. It is even possible for anyone with a 
powerful computer to merge videos and produce 
“deepfakes”, footage in which a person appears to 
speak someone else’s words. As we see in the case of 
Montgomerie’s tweet, technology is thus deployed 
in the service of “truth” – not a truth that meets 
empirical standards of accuracy, but one which 
addresses a wider “truth” based on the beliefs of its 
creator and his followers. Often we assume this is 
done innocently, by re-circulating misinformation 
that goes unquestioned because of confirmation 
bias. People were injured in Paris. At least one of 
them was probably a woman whose forehead was 
cut open.

We may trust Montgomerie’s instincts in posting 
the image: after all, he used to edit the comment 
pages of the Times newspaper. But we would, of 
course, have been hoodwinked. Our trust in what 
we understand to be the truth has been betrayed 
with the help of technology. As the sociologist 
Alessandro Dal Lago put it: “Reality [today is] a viral 
construction” in which “Truth online has become a 
function of the person who is pronouncing it.”

At the Truth, Trust and Technology Commission 
(T3), based at the London School of Economics and 
Political Science (LSE), we published a report, 

Tackling the Information Crisis, in November 2018.1 
With so many actors in play – platforms, the media, 
political campaigners and civil society – we sought 
to rise above the fray. Our first task was to survey the 
contours of the crisis and establish the evidence for 
the harm misinformation causes, and we launched 
an extensive survey of the literature. This in itself 
was revealing: misinformation studies (to coin a 
phrase) are already virtually a sub-discipline in the 
US, where the Pew Research Center, the Berkman 
Klein Center and the Shorenstein Center on Media, 
Politics and Public Policy at Harvard were already 
deeply engaged in the topic. In the UK, we found 
that while fact-checking had begun to have an 
impact on reporting and analysis – though its 
effectiveness is by no means assured – there was 
relatively little academic study of fake news.

The reasons for this 
were, in part, due to the 
inevitable difficulties in 
defining what is fake.  
Like the House of 
Commons Digital, 
Culture, Media and Sport 
(DCMS) committee  
in a landmark inquiry,2 
we chose to reject the 
term “fake” in favour of 

“misinformation”. (We are indebted to Claire 
Wardle’s work3 in establishing the parameters of 
the term, and especially her misinformation matrix, 
which sets out the motivations of those who create 
and disseminate this type of content.)

A lack of source material has also hampered 
research. While some platforms – such as Twitter 
and Instagram – are open to all, others (Facebook, 
WhatsApp) are walled gardens in which algorithmic 
presentation or a private channel mean that every 
user’s experience is different. Facebook, already 
nervous about privacy, quickly realised that the 
Cambridge Analytica episode meant it had to be 
more careful with user data. When it did release 
limited information about the UK Leave campaign’s 
advertising during the 2016 EU referendum (Brexit), 
it was only at the demand of the DCMS committee. 
“Systematic research on Facebook content is now 
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untenable, turning what was already a worryingly 
opaque, siloed social network into a black box that 
is arguably even less accountable to lawmakers and 
the public,” wrote Marco Bastos and Shawn Walker 
last year.4 Facebook has since made a limited 
amount of information about real-time political 
advertising available to everyone. It has also 
collaborated with the UK Social Science Research 
Council to share data about democracy and 
elections.5

Elections and referendums are only one strand in 
the study of misinformation and disinformation. It 
transcends national politics. Even a topic that might 
at first seem unrelated to mainstream politics – anti-
vaccination campaigns, for example – often turns 
out to have a geopolitical dimension that extends 
far beyond individual state and national rules about 
vaccines.6 In seeking to cast doubt and sow mistrust 
in official narratives, disinformation is a tool that 
can and has been deployed by state actors. The T3 
Commission rejected the argument that we live in a 
“post-truth” environment where nothing can be 
absolutely and reliably established as fact. Instead, 
we argue that certain commonly shared facts bind a 
society together, and enable it to reach a necessary 
consensus. What does the evidence tell us about 
how we can encourage these facts to emerge?

Clearly, the responsibility does not lie with any 
one group, and we chose four areas of investigation 
– journalistic responsibility, platform regulation, 
political communications and media citizenship. 
Each was the theme of a workshop to which we 
invited experts in the field.

JOURNALISTIC CREDIBILITY
As the barriers to publication have collapsed and 
the volume of news and commentary has grown, 
journalists and news organisations are finding  
their role as trusted and credible sources being 
challenged. During election and referendum 
campaigns, politicians contact voters directly: many 
no longer regard the media as an indispensable 
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intermediary in the democratic process. Since the 
UK’s Leveson press inquiry, the press has been 
unable to agree on a common system of voluntary 
regulation. The impartiality of the BBC has come 
under sustained attack from different quarters. 
Meanwhile, much of the media has either put up 
online paywalls or struggles to make its work 
available freely through a sustainable funding 
model. Journalists struggle to agree on what 
constitutes public value, or how to measure it.

We recognised the need to challenge the news 
industry’s dependence on “eyeballs” as an index of 
value, and looked at the growth in alternative 
revenue models – for example, the Guardian 
newspaper’s successful voluntary contributor 
model, or Bristol Cable (local journalism in the city 
of Bristol). Participants urged news organisations  
to be more open about their working practices  
and ownership, and to reconsider what “balance” 
means in the context of evidence-based journalism. 
Is there a case for quality indicators that would 
inspire trust among readers? And is it possible to 
make them feel more empowered to act on what 
they read?

PLATFORM RESPONSIBILITY
We turn to platforms for information, for 
entertainment and increasingly look to them to 
create and sustain our relationships. They, in turn, 
have worked hard to create dependency among 
their users so as to maximise the time we spend on 
them. In this they have been outstandingly 
successful: a third of the world has a Facebook 
account, and 1.52 billion people log on to the site 
each day. What they choose to share is sometimes 
violent and hate-filled, and some of it is 
misinformation. The company now employs more 
than 7,500 content moderators. 

Yet calls for the platforms to take a more active 
role in weeding out misinformation and hate speech 
have raised fears that they might become the 
ultimate arbiters of what constitutes 

Protestors at Los 
Angeles airport 
make a point against 
Donald Trump’s travel 
ban on mainly Muslim 
countries  
Photo by Kayla Velasquez 
on Unsplash



unacceptable content. In this context, the aim of 
the T3 Commission was to try to establish what a 
healthy platform ecosystem, fostering good-quality 
democratic deliberation, would look like. Onora 
O’Neill has discussed the “ethical and epistemic 
norms and disciplines” that allow truthseeking to 
take place in a journalistic context.7 As platforms 
start to play a part in elections and everyday political 
deliberation, should the same principles apply?

Procedural accountability offers a way to respond 
to public concerns about platform dominance, lack 
of transparency, extremism and harmful content. 
The wider policy aims of any intervention should be 
clear, and may not be confined to the avoidance of 
harm. Given the pace of developments, the need for 
coordinated action was, participants agreed, urgent. 
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Most fundamentally, platform users are citizens as 
well as consumers, and any regulatory body should 
consider how well platforms serve the public 
interest, and perhaps act to improve public life.

ONLINE POLITICAL COMMUNICATION
Many of the communication strategies that we 
associate with the practice of democracy – electoral 
advertising, pressure groups, reporting from 
Westminster – have now moved largely online. The 
ability of the internet to bring like-minded people 
together for a common cause is unprecedented. 
Early internet thinkers such as Clay Shirky were 
frequently evangelical about the ability of online 
networks to democratise debate, and especially to 
connect activists. In the UK, mySociety’s 
TheyWorkForYou was perhaps the best-known 
attempt to open up the workings of Parliament to 
scrutiny, and the Freedom of Information Act 
2000 was similarly optimistic about the 
effectiveness of public scrutiny.

But in recent years concerns have emerged about 
the impact social media is having on political 
deliberation. The UK’s Brexit referendum and  
the US presidential race in 2016 both featured 
misinformation that spread rapidly through social 
networks, and was amplified by mainstream media. 
Although Russia is heavily implicated in this 
activity, the T3 Commission’s focus was on the 
structural trends that allow foreign disinformation 
to spread, rather than Russian interference per se.

Current election law, and in particular spending 
limits and the public service broadcasting 
impartiality rules during campaigns, were written 
in a pre-platform era. Trust in election rules is being 
undermined by this shift online. In a world where 
people share content freely, laws that prohibit 
collusion (such as funnelling money to like-minded 
organisations to avoid declaring it to the UK 
Electoral Commission) are more difficult to enforce 
– and this is just one instance of the problems in 
regulating electoral, let alone political, activity.

What sort of advertisement is deemed to be 
political? Facebook’s political advertising dashboard 
currently relies on advertisers to declare whether 
they fall into this category. When it comes to 
enforcing spending limits, fines are not necessarily 
a disincentive if they are levied months or years 
after a campaign.

Crucially, at the moment we have very little 
knowledge of the effects (or effectiveness) of 
targeted online political advertising. Furthermore, 
it is now possible to target particular demographics 
precisely. Vote Leave’s spending on advertising in 
the run-up to the Brexit referendum went largely 
unnoticed at the time because it reached a 
demographic that had little social contact with 
political journalists.

The existence and salience of online “filter 
bubbles” is moot: some research suggests people 
who spend more time online get their news from  
a wider range of sources than those consuming 
traditional media. But the news people consume is 
increasingly driven by partisanship, and this feeds 
social fragmentation. 

M E D I A

PROPOSAL: AN INDEPENDENT 
PLATFORM AGENCY 

Central to our recommendations 
for the UK is an independent 
platform agency (IPA), funded by 
a targeted levy (of around  
£40-50m) on the digital 
platforms and with the power to 
obtain data from them. The IPA’s 
core role would be to monitor 
whether all relevant parties are 
fulfilling their responsibilities to 
ensure that the UK information 
environment is one in which 
citizens can contribute to 
democracy effectively. It would 
be a body independent of 
government, and with the 
statutory power to recommend 
policies – but it would not be  
(at least initially) a regulator.  
In particular, the T3 Commission 
was firmly against any body that 
had as its purpose the regulation 
of “truth”.

An IPA would report on trends 
in news and information sharing, 
and on the effectiveness of 
self-regulation of the major 
news-carrying social and 
search platforms. This should 
include reports on trust marks, 
credibility signalling, filtering 
and takedown. It would also 
work with UK regulator, Ofcom, 
to ensure an inclusive and 
sustained programme in media 
literacy for both children and 
adults. As well as reporting 
annually to Parliament, it 
would provide reports on 
request to other agencies such 
as the Electoral Commission, 
Ofcom and the Information 

Commissioner’s Office, and work 
closely with Ofcom and with 
the Competition and Markets 
Authority to monitor the level 
of market dominance and the 
impact of platforms on media 
plurality and quality.

The need to address online 
political advertising is urgent, 
and a mandatory standards 
code should be introduced 
before the next election. The 
UK Electoral Commission needs 
power to act more quickly in 
the case of breaches. Platforms 
should develop annual plans 
and transparent open mission 
statements on how they plan 
to tackle misinformation. They 
should work with civil society 
and news providers to develop 
trust marking.

The information landscape 
is changing rapidly, and in 
the longer term it might be 
necessary to subject platforms 
to much more stringent 
regulation – including making 
them liable for content they 
host, obliging them to unbundle 
or separate internal divisions 
or even break up their business 
units, or introducing a more 
comprehensive system of tax 
incentives. In time, it is possible 
that an IPA would develop 
beyond a monitoring and 
information function into a 
regulatory function, but it is also 
possible that regulatory needs 
can be met by a combination of 
existing bodies. 



With this in mind, some participants at this 
workshop mooted the idea of an overt effort to 
educate the public about politics rather than simply 
restrictions on electoral advertising. In Germany, for 
example, the Bundeszentrale für politische Bildung 
(BPB, Federal Agency for Civic Education) is tasked 
with “fostering civil society” and “strengthening 
democracy” for everyone in the country. The BPB 
produces a “Wahl-O-Mat” voting advice application 
that tries to match a voter’s views to the most 
suitable political party. 

MEDIA LITERACY AND CITIZENSHIP
Writing in 1989, Robert Dahl feared that a policy 
elite might use technology to consolidate its own 
power.8 But “the elite” is now a contested and often 
derogatory term. The questions of who is 
manipulating information, with what motives – 
and who is responsible for controlling the flow of 
misinformation – are now urgent. How best, then, 
to equip people with the skills they need to 
recognise misinformation and make informed 
decisions about whom to trust?

As the LSE’s Sonia Livingstone has pointed out, 
media literacy is often proposed as a ready solution.9 
Yet although both Ofcom, the UK regulator, and the 
European Commission (in the Audiovisual Media 
Services Directive) monitor and nominally  
promote media literacy, it is not embedded in UK 
government policy or the school curriculum, which 
focuses on digital safety. Instead the main impetus 
has come from not-for-profit and media 
organisations.

Citizenship cannot just be a matter of assessing 
competing claims and coming to an informed 
judgment at election time. It means being able to 
have a meaningful say in policymaking, to organise 
or join political movements, and to debate and 
challenge others. As more and more political 
discussion happens online, the “communicative 
entitlement” to participate in the life of the 
community – as the LSE’s Nick Couldry describes it 
– has been shaped by the policies and site designs of 
platforms, and these in turn are shaped by issues of 
legal liability, advertising, algorithmic design and 
the “attention economy” rather than democratic 
and civic considerations.

In an interview in 2006, Chantal Mouffe identified 
the delicate balance between informing and 
stimulating people sufficiently to encourage 
democratic debate, without triggering “culture 
wars” or a wholesale rejection of democratic 
politics:10 “Democracy’s aim is to enable forms of 
expressing conflict that are not going to destroy the 
political association.” More recently, danah boyd 
(who writes her name in lower case) 
has suggested that in encouraging people to 
question everything they see, some programmes 
instil scepticism and distrust of all media, 
regardless of its credentials.11

THE ‘FIVE GIANT EVILS’
One example of a comparable systemic response to a 
significant social problem threatening the stability 
of the UK is the Beveridge Report of 1942, which 

helped to lay the foundations for 
the British post-war welfare state. 
William Beveridge identified the 
five giant evils of social policy 
and emphasised the urgent need 
for a coordinated response to 
abolish want. Following 
Beveridge, we locate the 
information crisis in five giant 
evils:
CONFUSION: citizens are less 
sure about what is true, and 
whom to believe.

CYNICISM: they are losing trust – even in 
trustworthy sources.
FRAGMENTATION: citizens have access to 
potentially infinite knowledge, but the pool of 
agreed facts on which to base societal choices is 
diminishing. Citizens are becoming more divided 
into “truth publics” with parallel realities and 
narratives.
IRRESPONSIBILITY: power over meaning is held by 
organisations that lack a developed ethical code of 
responsibility and exist outside of clear lines of 
accountability and transparency.
APATHY: as a result, citizens disengage from 
established structures of society and are losing faith 
in democracy.

THE INFORMATION CRISIS IS REAL
Public policy should approach the information 
crisis as a problem of system resilience. Western 
liberal democracies face many long-term challenges: 
fragilities in our political and electoral system; 
changes in the economy as it passes through 
austerity and structural change; ecological, social 
and demographic changes and problems of 
adapting the welfare state; and the relationship of 
UK citizens and communities to the regional and 
international forces of immigration, inequality and 
crises in international governance. These difficult 
challenges have triggered simple populist responses, 
in part because the new media system favours the 
simplicity and emotionality of those responses. 

Our proposal is for a new platform agency that 
addresses this crisis (see box). Our aim is to ensure 
that the interests of citizens – understood as all of 
those residing in the UK – are protected alongside 
the interests of other stakeholders as the media 
system develops. Only by challenging the 
assumption that citizens are merely users or 
consumers can we hope to tackle the information 
crisis and sustain democratic deliberation.

ROS TAYLOR is research manager for the LSE Truth, 

Trust and Technology Commission, based in London. 
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H  
igh spectrum prices realised at auction have 
always been a sore point among bidders, 
especially in the mobile sector. Such 
complaints tend to reach a crescendo when a 

new generation of technology – at present 5G – 
imposes high investment demands, and they are 
further compounded by the more expansive 
political targets for the sector. I argue that, while 
complaints about excessive prices can be fully 
justified in some circumstances, competitive 
auctions, amplified in various ways, should still play 
a major role in initial spectrum assignments. They 
should be complemented by secondary trading of 
licences along with the ability to sub-lease amounts 
of spectrum to third parties. 

Auctions are desirable because they introduce 
competition into the assignment process. Spectrum 
gravitates to those who can bid more for it, which 
tend to be those who can use it most efficiently. 
Alternative command and control assignment 
mechanisms, such as “beauty contests”, rely on 
judgements made by regulators that may be 
subjective and can be subject to “gaming” by the 
operators. The vast majority of high value spectrum 
auctions are contested by firms proposing to offer 
the same service with the spectrum on offer. But 
similar arguments apply when competition is 
between firms providing different services, for 
example broadcasting and mobile communications, 
or fixed and mobile broadband services.  

The basic mode of operation of a spectrum 
auction can be described as follows. An individual 
firm bidding independently for a spectrum licence 
can be conceived as forming a conjecture as to how 
the downstream market will develop over the 
licence period in terms of growth of demand, 
industry structure, level of competition and other 
factors. On that footing it estimates the revenues it 
might earn and its costs of supply (including a cost 
of capital but excluding spectrum costs). The 
difference between the two is the maximum it 
would bid for the spectrum – although it would 
hope to pay much less. On this basis, firms which 
expect to be more efficient bid higher and have a 
greater prospect of success in the auction. 

Over the past 25 years, giant strides have been 
made in the range of auctions formats. This is  
the result of major and successful advances in 
mechanism design. There is evidence that firms  
are willing to bid higher in auctions with more 
sophisticated designs which insulate them from 
some auction risks.1  

As with the case of other natural resource rights 
owned by the state, such as oil and gas extraction 
rights, auctioning the rights to spectrum allows the 

state to extract the scarcity value or rents of the asset 
without having to operate the business itself. Absent 
government abuse of its monopoly power on the 
supply side of this process (see below), this is a 
non-distortive way of gaining revenue which can 
then be used to pursue government objectives. In 
deciding how to spend it the government must make 
a trade-off between its broader social objectives such 
as education, health and defence, and more focused 
sectoral objectives such as extending connectivity. 

Experience shows that auction processes can be 
adapted to further such wider social and economic 
objectives in the mobile sector as equitable 
geographical coverage and the maintenance of 
competition in mobile service markets. Thus, some 
licences can be associated with an obligation to 
extend network coverage into so-called non-
commercial areas. In addition, to maintain a 
competitive downstream market in mobile 

communications, a cap 
can be placed on the 
amount of spectrum 
acquired by individual 
large firms. Both types of 
condition have been 
widely applied, without 
apparent detriment to the 
ability of the auctions to 

close satisfactorily.2 In each case, the government is 
sacrificing some revenue from the auction for wider 
coverage or more competition.    

POSSIBLE PROBLEMS WITH AUCTIONS
Auctions can go wrong for a variety of reasons.  
One arises when the seller of the spectrum – i.e. the 
government or other relevant authority – exploits its 
own market power to increase auction revenues. 
Most simply, this can be done by hoarding spectrum 
which is available for release. An equally crude 
method is to sell all the available spectrum in one 
lot: the highest bidder is thus gifted market power in 
the downstream market, which – when valued by 
the method described above – generates a larger 
prize for that bidder. 

More subtly, a tranche of spectrum for release can 
be packaged such that only two firms can acquire 
significant quantities.3 Such “duopolists” should be 
capable of maintaining prices above the competitive 
level, but to a somewhat lesser degree than a single 
firm. Each of these outcomes has the effect of raising 
prices for end users, which lowers take up of the 
service, restricts connectivity, and stunts economic 
growth and the higher government tax receipts 
which go with it.

If this happens, there is an association between 

STICK WITH AUCTIONS
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higher spectrum prices and higher service prices, 
but the former are not causing the latter. The 
causation is the other way round: it is the 
expectation of the high profits caused by 
manipulation of the spectrum market which 
generates the higher bids. Some empirical evidence 
on this question is discussed below.

Another possible problem with auctions is that 
they may generate overbidding, consequent on a 
systematic tendency for at least some operators to 
harbour optimistic projections of the future and 
thus bid more than the spectrum is worth. When 
this occurs, the overbidder might seek to retrieve 
the situation by raising service prices. But this 
would require similar action by all suppliers in the 
market, which is not likely to be forthcoming. Also, 
bidders for mobile spectrum are typically large 
international operators with access to appropriate 
advice and familiarity with the risk of the so-called 
winner’s curse. It is unlikely that they will 
systematically overbid. We would expect any firm 
behaving in this way to exit the market.

EFFECTS OF SPECTRUM PRICES ON SERVICE PRICES 
I now compare two states of the world. In one, 
competition among bidders yields a competitive 
outcome. In the other, spectrum prices are lower by 
a given amount. What happens to the extra profits 
put into the sector? The context is assumed to be the 
commonly encountered one in which spectrum fees 
for the whole licence period are paid at the start.  
In other words, they are a sunk cost.

Normal economic reasoning suggests that firms 
set prices on the basis of what they expect their 
forward-looking costs to be, on their interpretation 
of competitive interactions with their rivals, and the 
strength of demand. Thus their pricing decisions  
are not affected by any reduction in spectrum fees. 
Consumer prices stay the same, so any reduction 
goes to investors as profit.

What does the evidence say on this? To my 
knowledge there is only one academic article in a 
refereed journal which bears directly on this 
question.4 The estimation procedure it employs must 
cope with the issue of causation (or “endogeneity”) 
noted above: that is, it must establish whether high 
spectrum prices cause high service prices or whether 
high service prices cause high spectrum prices. 
Based on data for 24 countries over the period 2005 
to 2014, the authors’ conclude:

“Our analysis shows that, after controlling for the 
potential endogeneity, spectrum fees do not seem to be 
correlated with spectrum revenues... The lack of significance 
of spectrum licences on revenue can thus be interpreted as a 
sort of ‘correct’ forecast of future revenues by mobile 
operators in the licence paid: the cost of the licence already 
incorporates the future increase in revenues but it does not 
have any further incremental effect on them.”  (page 363) 

EFFECTS OF SPECTRUM PRICES ON LEVELS OF INVESTMENT
How would investment be affected? Many critics of 
standard auctions argue that the high spectrum 
prices leave no room for investment in the mobile 
networks. But on the face of it, we might expect each 
firm in the market place to take investment to the 
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point where additional investment ceased to pay for 
itself in terms of the gap between incremental 
revenue and incremental costs (which exclude sunk 
spectrum costs). This would be the same limit 
irrespective of the sunk cost of spectrum. 

But there are circumstances where this would not 
apply. If an operator faced a constraint on what it 
could borrow in the capital markets, that constraint 
would be tighter with a higher spectrum price, and 
higher spectrum prices would reduce investment. 
Different operators would be differently placed with 
respect to capital constraints. This matter would 
have to be examined on a case by case basis. One 
might conjecture that capital constraints might be 
more severe for smaller, later-entering operators, 
which are the likely beneficiaries of spectrum caps.

Offering general encouragement to firms to invest 
beyond the point where incremental revenues equal 
incremental costs would not necessarily promote 
greater social welfare: investment is an input, not 
an output, and not desirable for its own sake.  
Where additional outputs are wanted – for  
example, deployments which extend the coverage of 
a service – they can be incorporated in the auction 
process in the way noted above – by coverage 
obligations.  

EVER MORE GRANULAR COVERAGE OBLIGATIONS
Historically, obligations on network deployment 
contained in auctioned licences have typically been 
measured as a percentage of the population 
covered. They have often applied to spectrum 
assigned for a new generation of technology where 
the initial condition is one of zero coverage. 
Subsequently, it has become apparent that, for a 
variety of circumstances – based on a combination 
of topography, demographics and other factors –   
some locations are either not covered at all (“not-
spots”) or left uncovered by one or more operators. 
Regulators have taken a number of ex post  
measures to fill in these gaps. An example relating 
to France is discussed below.

 The combination of 5G and the imminent more 
widespread digital transformation within general 
social and economic arrangements creates an 
opportunity for a step change in the uses to which 
connectivity can be put, in a fashion which has 

Use case for 5G:  HTC 
launches the world’s 
first 5G hub at the 
recent Mobile World 
Congress in Barcelona
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the capacity to transform many sectors – ie have 
major external effects – if the connectivity is widely 
available. In order to profit from a more expansive 
version of 5G connectivity,5 which delivers the 
potential efficiencies and externalities associated 
with the  wider application of the industrial 
internet, e-government and smart cities (to name 
but a few), obligations are becoming more granular. 

Coverage goals may still include a population 
percentage but are being extended to geographic 
targets including roads, railways and inside 
buildings. Regulators are also considering 
obligations that include consistent levels of quality 
and experience, currently measured by minimum 
speeds but that may extend to throughput and 
latency.6 There is thus a case for governments to  
stipulate more granular obligations in licences 
subject to auction. In doing so, they would accept 
less revenue upfront, but they would attain a better 
and more equitable market outcome within a given 
timeframe.

LICENCE RENEWALS
Renewal decisions are of ever increasing weight in 
spectrum management, as more bands have been 
put to higher value use in past decades. In such 
cases a decision has to be made whether to renew or 
to re-auction the relevant licences. Re-auctioning 
opens the door to possible new entry or to the 
rebalancing of existing operators’ holdings if they 
are no longer proportionate to market shares, but it 
may cast a blight on investment at the end of the 
earlier licence. Moreover, if incumbent licensees 
have a major cost advantage in the following period, 
competition for the licence may be weak. Renewal, 
on the other hand, requires the regulator to bargain 
with incumbents or to make an “as if auctioned” 
valuation. It is not surprising that spectrum 
regulators in different jurisdictions have come 
down on either side in making this decision. 

A notable recent spectrum decision in France has 
linked licence renewal with the goal of 4G network 
deployment being brought forward. In summary, 
the regulator, Arcep, with the support of the French 
government, agreed to waive the fee for renewing 
the spectrum licences of operators in the 900, 1800 
and 2100 MHz bands expiring between 2021 and 
2024, on condition that those operators made 
immediate additional deployments to extend and 
improve 4G connectivity.7 The precise nature of the 
additional deployments was agreed by bilateral 
bargaining between the regulator and each 
company individually. 

This process is functionally equivalent to the 
government borrowing money from the companies 
to pursue its deployment objectives now, and 
repaying the loan by the abatement of spectrum 
charges later.  
The implicit interest rate of the loan is not known, 
but one might expect the firm to seek to recover at 
least its own cost of capital. Since the loan is given 
in kind (increased deployment) and repaid in cash 
(fees abated), the borrowing side must have accurate 
information on the costs of incremental 
deployment in order to secure a good deal.  
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In a regime of bilateral bargaining with each 
operator, there is no mechanism for competition 
among operators to take effect. 

Of course this approach only works in the context 
of licence renewals. It is hard to imagine that a 
spectrum regulator would agree fully to waive 
operator charges on a newly released 5G band. On 
the other hand, as noted above, new 5G spectrum 
can be assigned subject to more granular coverage 
obligations, focused on general benefits to a 
country, than happened with 3G and 4G spectrum.    

CONCLUSIONS
Auctions have become a standard means of 
assigning high value spectrum. They have offered a 
competitive means of allocating spectrum 
efficiently among operators, at a time of large 
increase in scarcity. It does not seem likely that the 
allocation system they replaced – beauty contests 
– could have achieved this goal.

Auctions allow the government, not the 
operators, to capture the rents associated with that 
increased spectrum scarcity, and use them for 
public policy objectives, including objectives 
pertaining to the mobile sector itself. Spectrum 
auctions have also had grafted on them, in the form 
of spectrum caps and coverage obligations, means 
for greater downstream competition and wider 
deployment of networks at the cost of some 
government revenues. Obligations are an 
increasingly important trade-off to consider in the 
potential positive external benefits that could be 
associated with the expansive version of 5G. 

This would be a more constructive approach than 
a reduction in spectrum prices intended to achieve 
a generalised and unspecified increase in 
investment, which some evidence suggests might 
never materialise but be diverted to enrich investors. 
It retains the competitive advantages of spectrum 
auctions, which have brought considerable benefits 
to the countries which have employed them. At the 
same time, auctions can be adapted to the new 
circumstances, and the balance between 
government revenue and increasing deployment 
can be flexed. This is likely to be a better course of 
action than “throwing the (auction) baby out with 
the bathwater”. 

       
MARTIN CAVE is a competition law and spectrum expert, 

visiting professor at the London School of Economics, and 

co-author of Spectrum Management (CUP). This article is 

based on a presentation made at Telecom ParisTech.
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