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G
oogle and Facebook each rely to different 
extents on news content in offering their 
services.1 News businesses rely on Google 
and Facebook to curate and present access 

to their services. It is a symbiotic relationship 
between creator and curator. However, in many 
jurisdictions, there has been significant concern 
that the exchange of value between each of the 
platforms and each of the news media businesses 
did not reflect the symbiotic nature of the 
relationship.

In the European Union, the approach has been 
to resolve the value relationship using intellectual 
property law. The EU Copyright Directive (Directive 
(EU) 2019/790) provides for a “neighbouring right” 
which has been used by the French competition 
authority. In essence, the Autorité found that by 
not negotiating with news businesses, Google was 
abusing its market power. Google and French news 
businesses came to a negotiated settlement in 
January 2021.2

Google has dealt with the value relationship 
issues under copyright law in countries such as 
Argentina, Germany and the UK by launching 
Google News Showcase.3

In Australia, the competition authority is 
the Australian Competition and Consumer 
Commission (ACCC). It has powers to enforce 
mandatory industry codes which are established 
when one party has substantially more bargaining 
power in a relationship than the other. An 
industry code is a code or set of rules that 
regulates conduct between industry participants 
or between industry and their customers.4 Part 
IVB of the Competition and Consumer Act 2010 
(Cth) prescribes industry codes of conduct. They 
are intended as an alternative means of regulation 
in the absence of primary legislation confining 
conduct.5 Industry codes address identified market 
imbalances by regulating the conduct of industry 
participants when a market failure has been 
identified.6 Although codes are expected to be used 
in “very limited circumstances”7, the industry 
codes of conduct are a feature of Australia’s 

commercial landscape as a means of “soft-
intervention”. An example is the Franchising Code 
of Conduct where franchisors have significantly 
more bargaining power than franchisees. 

This article looks at the development of a 
mandatory industry code, called the “News 
Media Bargaining Code” in Australia. It provides 
an example of the way that the imbalance in 
bargaining power can be addressed in the media 
sector by competition authorities. The article looks 
at some of the history that led to the legislation 
creating the code and it examines one of the 
features of the code which was most controversial 
– the dispute resolution mechanism. It then 
describes the outcomes of the process before 
providing some conclusions.

SOME HISTORY
As is common in Australian politics, the news 
bargaining issue was driven by a political deal. 
A now former senator called for an inquiry into 
the relationship between the platforms and news 
media businesses. In return, he offered support 
for changes to the Commonwealth government’s 
media ownership laws. The deal was a reduction 
in media plurality in return for an inquiry. In 
December 2017, the ACCC was directed to consider 
the impact of digital platforms on competition in 
the media and advertising services markets. This 
was known as the “Digital Platforms Inquiry”.

The fact of the direction increased the 
information gathering powers of the ACCC 
compared with self-directed investigations. The 
ACCC examined the implications of these impacts 
for media content creators, advertisers and 
consumers, focussing in particular on the impact 
on news and journalism.

The terms of reference were published in 
December 2017 and the ACCC published an 
issues paper on 26 February 2018. There were 
60 submissions to the issues paper. This led to a 
preliminary report which was published on 10 
December 2018. There were 120 submissions to the 
preliminary report. 
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Using the powers of a directed inquiry, the ACCC issued 
approximately 60 statutory notices and arranged multiple 
forums as part of the inquiry. The final report was provided 
to the Australian Treasurer in June 2019 and was made 
public on 26 July 2019.8

The report made 23 recommendations in seven specific 
areas. Only one of these recommendations looked at the 
platforms and news.

Most of the suggested reforms were aimed squarely at 
countering the dominance of Facebook and Google, which 
the ACCC said had distorted a range of markets including 
advertising and media. The ACCC report found that Google 
and Facebook have “substantial market power” in their 
respective domains of web searching and social media. In 
Australia, it is not unlawful for firms to have this degree 
of power. However, it does mean they are likely to be 
subject to the misuse of market power provisions of the 
Competition and Consumer Act 2010 (Cth).

The ACCC was concerned that current merger laws 
do not go far enough, given large platforms’ ability to 
remove future competitive threats by simply buying start-
ups outright. That is, the ACCC considered that “killer 
acquisitions” could entrench a platform’s market power.

Of the 23 recommendations, the government supported 
six in their entirety and ten “in principle” (with plans for 
further reviews). It “noted” five others, and rejected two. 
One of the rejected items was a proposal that philanthropic 
funding of journalism should be tax deductible. The 
other was a mandatory take-down code to assist copyright 
enforcement on digital platforms.

The government made a commitment of AUD$26.9 
million over four years to fund a new unit in the ACCC. 
This unit monitors and reports on the state of competition 
and consumer protection in digital platform markets. It is 
conducting further inquiries into the ad-tech sector.9

INDUSTRY CODE
The key recommendation was the ACCC’s proposal for a 
voluntary code of practice regarding the power imbalances 
between digital platforms and news media businesses. A 

voluntary code means the industry has the opportunity to 
develop new rules itself.

The code proposal was based on the view that tech giants 
were enjoying the benefit of news businesses’ content 
without paying for the privilege. The ACCC report also 
showed media companies’ share of advertising revenue 
had itself been reduced markedly over the past decade, as 
advertisers flocked to Google and Facebook.

The government directed the ACCC to work with 
stakeholders to develop and implement voluntary codes to 
address this power imbalance, and the ACCC was tasked 
with providing a progress report on code negotiations in 
May 2020. The original requirement was for the code to be 
finalised no later than November 2020. In December 2019, 
the government reserved the right to impose a mandatory 
code if no agreement could be reached.

Unsurprisingly, there was no voluntary agreement 
reached, particularly with respect to the key issue of 
payment for content, and the mandatory code process 
commenced. 

On 31 July 2020, the ACCC released its draft mandatory 
bargaining code. This was designed to allow news businesses 
to bargain – individually or collectively – with Google and 
Facebook, for payment for news used on platforms. To be 
eligible, a news business must have employed journalists 
and earn more than AUD$150,000 (US$110,000) per year in 
revenue.

The draft code did not specify how much news businesses 
should be paid. Instead, it provided a negotiating process in 
which Google and Facebook must take part. If there was no 
agreement, the process would move to compulsory “final 
offer arbitration”. The arbitration panel selects one of the 
final offers of the parties. 

In response, in August 2020, Facebook stated that it would 
exit the provision of news links in Australia if the code 
became law.10

Google used search warnings, YouTube warnings and a 
comedian to elicit public support in opposition to the draft 
code.11
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provided by Farber.20 He identified the insight 
that negotiated settlements under final offer 
arbitration are skewed against the more risk-
averse party. There is an issue in that neither 
party understands the tolerance of the other 
party to any specific settlement outcome. 
This tolerance is known as a risk preference. 
Transmitting risk preferences between the parties 
is problematic21 and the process of negotiation 
helps in that communication. There is evidence 
that a mutual understanding of risk between 
parties (at least in Major League Baseball) means 
that the negotiation phase does not proceed 
to arbitration.22 Final offer arbitration tends to 
help balance a negotiating power imbalance. 
Theoretical work also demonstrated that the 
difference in outcomes between final offer 
arbitration and conventional arbitration is 
relatively small.23 However, the cost difference is 
significant24, and this is critical in the context of 
negotiating power imbalance.

There is also evidence that it is socially optimal 
for disputants to make publicly observable offers 
prior to investment decisions.25 A negotiation 
phase is important for that purpose. There have 
also been proposals for final offer arbitration to 
be used to determine damages in tort cases26 and 
this is consistent with other litigation analysis.27

In general, there is support for final offer 
arbitration as it has been applied in Major League 
Baseball.28 Importantly, it is regarded as providing 
a fair outcome.29

ISSUES WITH FINAL OFFER ARBITRATION
However, there have been issues with final offer 
arbitration. An early piece of analysis highlighted 
the difficulty if the parties to final offer 

“FINAL OFFER” ARBITRATION
There are a number of concepts in negotiation 
theory that have been well understood for 
the past forty years based on seminal work by 
Roger Fisher and William Ury.12 These authors 
recommend that each party understands its best 
alternative to a negotiated agreement, or BATNA, 
and seeks to determine the BATNA of the other. If 
each party has an understanding of the relevant 
BATNAs, then they can use it to find the zone of 
potential agreement, or ZOPA. Most commercial 
negotiations use the concepts of BATNA and ZOPA. 
However, if there is no overlapping ZOPA between 
the parties, then the BATNA should logically be 
exercised.13

In an environment where there is a large 
imbalance in bargaining power, it is likely that 
there will be no overlapping ZOPA between the 
parties and no prospect of agreement. An example 
here is the bargaining power between a single 
employee and a larger employer. The ACCC found 
such an imbalance between Australian news 
businesses and each of Google and Facebook.14

One way to achieve a negotiated outcome in the 
face of a large imbalance in bargaining power is 
final offer arbitration, which is also referred to 
as “baseball arbitration”. The rationale for this 
label is that the approach is used by Major League 
Baseball in the US for certain forms of player 
salary settlements.15 In final offer arbitration, each 
party proposes their final offer after a period of 
negotiation and the arbitrator (or arbitral panel) 
must select one or other of the final offers. It was 
first described by Carl Stevens in 1966, in the 
context of employment negotiations.16

Final offer arbitration is reasonably widely 
used in commercial agreements. The intention 
in such agreements is to have both contract 
parties negotiate a solution acceptable to each 
without the more common escalation of a dispute 
internally within both parties. In such a context, 
there is often an agreement by the parties that 
no other form of alternative dispute resolution 
should be used. The arbitrator may be an expert 
determinator or expert adjudicator, rather than 
the traditional arbitral panel. 

In addition, final offer arbitration has been used 
in international trade law and in international tax 
agreements17 and by the Federal Communications 
Commission in media, communications, licensing, 
programme access, and retransmission consent 
disputes.18 There have been other areas of 
regulation where final offer arbitration either is, 
or could be, an appropriate alternative dispute 
resolution mechanism.19

FINAL OFFER ARBITRATION SUCCESSES
One of the first approaches to the game-
theoretic approach to final offer arbitration was 
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arbitration are far apart before the arbitration.30 
That is, if there is no pre-arbitration negotiation 
phase, the parties will not be in a position to 
close in their positions. This issue is exacerbated 
when it becomes clearer (in negotiations) of the 
risk tolerance of the other party, if that tolerance 
is lower.31 The same phase is likely to assist with 
the poor outcomes that are shown to flow from 
outrageous offers.32

One issue is whether the arbitrator will 
be moderate. If so, then the models are well 
characterised. However, if this is not the case, then 
there will be deviations from the game-theoretic 
outcomes.33

THE OUTCOMES
Despite an intervening threat to exit Australia, 
made in evidence to an Australian Senate 
committee in January 202134, Google has struck 
commercial deals with all of the major and most 
of the minor news media businesses for access to 
Google News Showcase. This is a positive outcome. 
Google had promised Google News Showcase as 
a solution in the voluntary code development 
phase. However, as the Senate committee heard, 
it did not deliver the product in Australia until 
later. Specifically, the product was only delivered 
on a widescale basis once it was clear that the 
legislation would be passed.

The promise and absence of delivery is a 
characteristic identified as a strategy used by 
platforms as part of surveillance capitalism.35 It is 
also combined with absence of action criticised by 
the UK High Court Master of the Rolls, in Facebook 
v The Competition and Markets Authority [2021] EWCA 
Civ 701. In that case, at paragraph 45, the Court 
found that “Facebook did not properly engage with 
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the CMA … and then sat on its hands, refusing to 
answer the CMA’s questions”. 

In its negotiations, the ACCC identified that 
Facebook and Google each proposed products that 
were not offered in Australia. This is part of the 
reason that the mandatory code was imposed. That 
a commercial outcome was later achieved, with 
prices estimated at about $150 million Australian 
dollars and only threatened, rather than actual, 
regulatory intervention suggests that the process 
worked in respect of Google.

The same could not be said of Facebook. 
Facebook decided to cease providing services to 
a large number of information providers on the 
day after the code had passed the lower house of 
parliament.36 Arguably, this action was consistent 
with a reasonable threat of capital strike by a 
foreign direct investor in respect of new regulation 
that it regarded as potentially harmful. However, 
the timing was not consistent with the original 
threat and came as a shock to Facebook users, 
advertisers and the Commonwealth government.

FACEBOOK’S “MISTAKE” 
In February 2021, Facebook announced that, 
in response to Australia’s proposed new media 
bargaining law, it would restrict publishers and 
people in Australia from sharing or viewing 
Australian and international news content. It cited 
concerns that “this legislation sets a precedent 
where the government decides who enters into 
these news content agreements, and ultimately, 
how much the party that already receives value 
from the free service gets paid”.37

A problem arose for Facebook in that it 
blocked access to a wide range of Facebook pages, 
well beyond the news businesses that were 

Above: Google used 
Search and YouTube to 
elicit public support in 
opposition to the draft 
code
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prospective parties to the code. 
News businesses, including the Australian 

national broadcasters (SBS and ABC), were blocked 
and the extent of the blocking was significant. 
The Facebook page for the ABC’s iconic children’s 
programme “Bananas in Pyjamas” was also blocked 
even though the news media bargaining code 
does not relate to the other businesses of news 
businesses. 

In Australia, Betoota is a Queensland town which 
is entirely deserted and has a population of zero. 
The Betoota Advocate is a satirical news site which 
carries absolutely no real news. However, it was 
also blocked by Facebook as a news site.

Facebook prides itself on employing some of 
the brightest algorithm developers in the world. 
However, Facebook’s own systems determined 
that Facebook itself was an Australian news media 
business which employs journalists and has a news 
media revenue of greater than AUD$150,000 per 
year. Facebook algorithms ignored the fact that the 
Facebook corporate page claims that Facebook is 
an internet company and claims to connect people 
all over the world through apps and technology. 
Facebook algorithms could not determine that 
Facebook’s own Facebook page belonged to 
Facebook. 

One group of Facebook providers that was cut 
off by Facebook’s actions on 18 February were 
state health departments. Facebook’s algorithms 
determined that “government organisations”, 
which is precisely how they were designated by 
Facebook, were news businesses. As a result, in 
the middle of the COVID-19 pandemic and for the 
period until Facebook could correct its “mistake”, 
state health authorities could not deliver accurate 
and timely health advice using Facebook. 

Loss of access to community services, such as 
domestic violence services, caused by Facebook led 
to the realisation that the availability of Facebook 
had been treated as if it was a public good whereas 
it is a private service offered on a “best efforts” 
basis from time to time and where the service can 
be terminated at the discretion of Facebook at its 
will.

The failure of Facebook’s algorithms to 
differentiate between news and other Facebook 
pages had serious effects on the Australian 
community. Arguably, this has changed the trust 
relationship between Facebook customers and 
Facebook. To be clear, Facebook’s customers are its 
advertisers. There is no reason to anticipate that 
Facebook users will change their use patterns. 

Facebook has always argued that news is not 
important to Facebook, arguing “most users 
do not come to Facebook with the intention of 
viewing news”.38 Facebook has also argued that 
ad tech is not an important part of Facebook’s 
business. However, when major advertisers who 
are Facebook’s customers are suddenly cut off 
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from their customers, then there is an increased 
scepticism as to the capability of Facebook as a 
corporation and the capability of Facebook as the 
provider of smart systems and smart algorithms. 
Facebook’s vice-president of public policy for the 
Asia-Pacific region, Simon Milner later said he was 
“sorry for the mistakes we made in some of the 
implementation” of the controversial ban.

GOVERNMENT RESPONSE
The Australian government response was fairly 
simple: “If you block our presence, we will not 
buy advertising.” By the end of the day, after 
many Facebook pages were blocked, only access 
to news sites was limited. After some very minor 
amendments to the legislation in the Senate, even 
access to news sites was returned.39 In the end, 
advertising revenue was an important driver for 
Facebook.

The last-minute amendments to the legislation, 
forged during the week-long Facebook news ban 
in Australia, did not remove final offer arbitration 
from the code but included provisions relating 
to the designation of digital platforms under the 
code. Designation of digital platforms is what 
enlivens the bargaining provisions under the code 
which step through negotiation, mediation and 
final offer arbitration. 

The amendments included the requirement 
that, in deciding whether to designate a digital 
platform, the minister must consider whether 
the digital platform has made a significant 
contribution to the sustainability of the Australian 
news industry through agreements relating to 
the news content of Australian news businesses 
(including agreements to remunerate those 
businesses for their news content), as well as 
the requirement that the minister give a digital 
platform notice in writing of the intention to 
make a determination. This is in addition to the 
requirement that the minister must consider 
whether there is a significant bargaining power 
imbalance in deciding whether to designate a 
digital platform service. 

Overall, these amendments appear designed to 
create friction and provide greater transparency 
around the potential designation of digital 
platforms. Meanwhile, Google and Facebook are 
provided with incentives to strike deals with news 
media businesses, and to avoid designation by the 
minister and the concomitant exposure to final 
offer arbitration. 

Despite protestations by Google40 and Facebook41 
that final offer arbitration would not work as a 
dispute resolution process, it has been adopted as 
part of the legislation, which is now in effect. The 
major change in the dispute resolution approach 
was to add a mediation step, consistent with the 
literature on this form of arbitration.

Although the major news businesses in Australia 
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have entered into agreements with Google and 
Facebook, there are smaller ones which have not 
settled arrangements. The ACCC has encouraged 
and authorised collective bargaining to assist in 
bringing these matters to resolution.42 The ACCC 
authorisation was made under the general provisions 
of the Competition and Consumer Act 2010 (Cth), 
rather than the news media and digital platforms 
mandatory bargaining code provisions, because the 
provision in the code that provides an exemption for 
registered news businesses to collectively bargain has 
not yet come into effect as no digital platforms have 
been designated at this point in time. The outcome 
of this collective bargaining process may inform 
any future decision by the minister on whether to 
designate digital platforms under the code. 

Facebook has subsequently also achieved 
commercial outcomes with a number of news media 
businesses, including News Corporation.43

Arguably, Facebook’s mistake was an awkward 
misstep in the context of the ACCC’s ad-tech inquiry. 
One of the key issues here is algorithmic opacity.44 
The failure of Facebook’s algorithms to differentiate 
between news businesses and services suggests an 
internal opacity.

CONCLUSIONS
The aim of the news media bargaining code was 
to rectify the bargaining imbalance between each 
of Google and Facebook on one hand and news 
businesses in Australia on the other. This was the 
aim of the code whether it was to be voluntary or 
mandatory. Google and Facebook each went to some 
lengths to persuade the ACCC and the Australian 
government that this was a poor course of action. 

The purpose of the code was to ensure that news 
media businesses are fairly remunerated for the 
content they generate. However, the major objective 
was to encourage parties to undertake commercial 
negotiations.

The final outcome has been threefold. The first is 
that there are commercial arrangements between 
the major news businesses and both Google and 
Facebook. There are also facilitating arrangements to 
extend commercial deals to smaller news businesses. 
The second is that there is a realisation by businesses 
and the Australian government that the assumption 
that the essential services provided by Google and 
Facebook are public goods is false. Facebook has 
demonstrated that it is prepared to damage its 
advertising relationships to make a commercial 
point. It is not clear that these relationships will 
recover quickly. Finally, quite fittingly, given the 
original impetus for the digital platforms inquiry 
and the news media bargaining code was a deal on 
media diversity, the process has prompted greater 
debate and reflection on the role of digital platforms 
in supporting media diversity as well as reliance by 
sovereign nations and digital economies on digital 
platforms.

REFERENCES  1 Meese J & Hurcombe E (2020). Facebook, news media and platform dependency: The institutional impacts of 
news distribution on social platforms. New Media & Society, 1461444820926472. bit.ly/3fUboKX 2 Lee TB (2021). Google agrees 
to pay French news sites to send them traffic. Ars Technica, January. bit.ly/3yQEjIv 3 Google (2021). Some first numbers on 
how News Showcase is working. Google Blog. bit.ly/3vGhsxm 4 Australian Treasury (2017). Industry Codes of Conduct Policy 
Framework. 5 ACCC (2011). Guidelines for developing effective voluntary industry codes of conduct, p26. 6 Australian Treasury 
(above, n4, p6). 7 Australian Treasury (above, n4, p10). 8 ACCC (2019). Digital platforms inquiry: Final report. 9 ACCC (2020). Digital 
advertising services inquiry: Interim report. 10 Facebook and W Easton (2020). An Update About Changes to Facebook’s Services 
in Australia. Facebook Blog. bit.ly/3vznP5v 11 Leaver T (2021). Going Dark: How Google and Facebook Fought the Australian News 
Media and Digital Platforms Mandatory Bargaining Code. M/C Journal, 24(2). bit.ly/3igVHQT 12 Fisher R, Ury W and Patton B 
(2011). Getting to Yes: Negotiating an agreement without giving in (third). Penguin. 13 Sebenius JK (2017). BATNAs in Negotiation: 
Common Errors and Three Kinds of “No”. Negotiation Journal, 33(2), 89–99, p90. bit.ly/3yM4DDn 14 ACCC (above, n8, p226) 15 Suro 
R (1992). Congress Forces End to Shutdown of Train Services. New York Times, 26 June, A1. 16 Stevens CM (1966). Is Compulsory 
Arbitration Compatible With Bargaining? Industrial Relations, 5(2), 38–52. 17 Pauwelyn J (2018). Baseball Arbitration to Resolve 
International Law Disputes: Hit or Miss. Florida Tax Review, 22(1), 40–76; Soled JA (1997). Transfer Tax Valuation Issues, the Game 
Theory, and Final Offer Arbitration: A Modest Proposal for Reform. Arizona Law Review, 39(1), 283–310. 18 Gleason E and Sussman 
E (2019). Final Offer/Baseball Arbitration: The History, The Practice, and Future Design. Alternatives to the High Cost of Litigation, 
37(1), 1–11. bit.ly/3fE4ASR; Sussman E and Gleason E (2019). Putting Final Offer/Baseball Arbitration to Use. Alternatives to the High 
Cost of Litigation, 37(2), 19–21. bit.ly/34u1I4e 19 Medda F (2007). A game theory approach for the allocation of risks in transport 
public private partnerships. International Journal of Project Management, 25(3), 213–218. bit.ly/3igW123; Montero JP (2005). A 
Model of Final Offer Arbitration in Regulation. Journal of Regulatory Economics, 28(1), 23–46. bit.ly/3c46ny1 20 Farber HS (1980). 
An Analysis of Final-Offer Arbitration. The Journal of Conflict Resolution, 24(4), 683–705. 21 Curry AF & Pecorino P (1993). The Use 
of Final Offer Arbitration as a Screening Device. The Journal of Conflict Resolution, 37(4), 655–669. 22 Hanany E, Kilgour DM & 
Gerchak Y (2007). Final-Offer Arbitration and Risk Aversion in Bargaining. Management Science, 53(11), 1785–1792. 23 Farber HS & 
Bazerman MH (1984). The General Basis of Arbitrator Behavior: An Empirical Analysis of Conventional and Final-Offer Arbitration. 
National Bureau of Economic Research Working Paper Series, No. 1488. bit.ly/3fUcuGj 24 Chetwynd J (2009). Play Ball - An 
Analysis of Final-Offer Arbitration, Its Use in Major League Baseball and Its Potential Applicability to European Football Wage and 
Transfer Disputes. Symposium: Labor and Employment Law Issues In Sports. Marquette Sports Law Review, 20(1), 109–146; Tulis 
BA (2010). Final-Offer Baseball Arbitration: Contexts, Mechanics & Applications. Seton Hall Journal of Sports and Entertainment 
Law, 20(1), 85–130. 25 Deck CA and Farmer A (2009). Strategic bidding and investments in final offer arbitration: Theory and 
experimental evidence. Journal of Economic Behavior and Organization, 70(1), 361–373. bit.ly/2R428eD; Farmer A & Pecorino P 
(1998). Bargaining with Informative Offers: An Analysis of Final Offer Arbitration. The Journal of Legal Studies, 27(2), 415–432. bit.
ly/2SKfiy8 26 Ross JM (1999). Baseball Litigation: A New Calculus for Awarding Damages in Tort Trials Notes. Texas Law Review, 
78(2), 439–466. 27 Habbu AA and Buonaguro PV (2011). A Game Theoretic Model for Determining When Baseball Arbitration 
Creates the Proper Incentives for Litigants. bit.ly/3uuDdOZ 28 Chetwynd J (2009). (above, n24); Conti JM (1998). The Effect of Salary 
Arbitration on Major League Baseball. Sports Lawyers Journal, 5, 221–248; Faurot DJ (2001). Equilibrium Explanation of Bargaining 
and Arbitration in Major League Baseball. Journal of Sports Economics, 2(1), 22–34. bit.ly/3p3Z1Qn; Faurot DJ and McAllister S 
(1992). Salary Arbitration and Pre-Arbitration Negotiation in Major League Baseball. Industrial and Labor Relations Review, 
45(4), 697–710. bit.ly/3i5ndk2; Hauenstein NMA and Lord RG (1989). The Effects of Final-Offer Arbitration on the Performance of 
Major League Baseball Players: A Test of Equity Theory. Human Performance, 2(3), 147. 29 Monhait J (2013). Baseball Arbitration: 
An ADR Success. Harvard Journal of Sports and Entertainment Law, 4(1), 105–144. 30 Brams SJ and Merrill S (1983). Equilibrium 
Strategies for Final-Offer Arbitration: There is No Median Convergence. Management Science, 29(8), 927–941. 31 Wittman D 
(1986). Final-Offer Arbitration. Management Science, 32(12), 1551–1561. 32 Farmer A, Pecorino P and Stango V (2004). The Causes 
of Bargaining Failure: Evidence from Major League Baseball. The Journal of Law & Economics, 47(2), 543–568. bit.ly/2Ttkw1v 
33 Kilgour DM (1994). Game-theoretic properties of Final-Offer Arbitration. Group Decision and Negotiation, 3(3), 285–301. bit.
ly/3c4cT80 34 Google and Silva M (2021). Mel Silva’s opening statement to the Senate Economics Committee Inquiry. Google Blog. 
bit.ly/3uIDkH7 35 Zuboff S (2019). The Age of Surveillance Capitalism: The Fight for a Human Future at the New Frontier of Power. 
PublicAffairs. 36 Facebook and Easton W (2021). Changes to Sharing and Viewing News on Facebook in Australia. Facebook Blog. 
bit.ly/3vMDmyE 37 Facebook & Easton (above, n36). 38 Facebook (2020). Response to the Australian mandatory news media 
bargaining code concepts paper: June 2020, p4. 39 Facebook and Easton W (above, n36). 40 Google and Silva M (above, n34). 41 
Facebook and Easton (2021). (above, n36) 42 ACCC (2021). Country Press Australia members can collectively bargain with Google 
and Facebook. ACCC Media Releases. bit.ly/3i3FPkh 43 Facebook and Clegg N (2021). The Real Story of What Happened With News 
on Facebook in Australia. Facebook Blog. 44 ACCC (above, n9, p17).

ROB NICHOLLS is an Associate Professor of regulation and governance at 
the UNSW Business School in Sydney.

C O N T E N T  F U T U R E S

Dec 2017: Digital platforms inquiry commenced

Jun 2019: Final report digital platforms inquiry delivered

Dec 2019: Voluntary code development announced

Apr 2020: Mandatory code development announced

Jul 2020: Draft mandatory code released

Dec 2020: Legislation introduced into parliament

Feb 2021: Report of Senate inquiry into legislation

Feb 2021: Legislation passed parliament with amendment

Mar 2021: Legislation received royal assent
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