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The role of the telecoms regulator is coming
under increasing scrutiny with the rise of
over the top (OTT) services. Should we be
encouraging more ‘level playing field’
approaches, which the European Commission
has just proposed to some extent in its electronics
framework review, or is our cover author, Brian Williamson,
right in resisting regulation that he believes could stifle
innovation? It’s just one of a plethora of dilemmas facing
policymakers and regulators, as Jean-Jacques Sahel discusses
in this issue. What is apparent is that the law is not always
going to provide answers to these dilemmas, given the rapid
advancement of technology, and the role of regulators will
become more important. How should they work? I like the
idea of the ‘constant gardener’, as put forward by an ex-head
of France’s regulator, Arcep. We don’t want an uncontrolled
jungle, nor a fancy designer garden, but an attentive
balance in between.
Chris Chapman, president, IIC
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NEWS
FROM AROUND THE GLOBE
NET NEUTRALITY

BEREC CLARIFIES RULES

Claude Juncker, president of the European Commission, delivers his ‘state of the union’ address.
He proposed to give every village free wireless internet; rights holders to be paid fairly for their
work; and also said privacy is a “matter of human dignity”. Competition was also highlighted

BEREC, the body of European telecoms regulators, has
issued final guidelines on the EU’s net neutrality rules
that have been applauded by digital rights activists.
“ISPs are prohibited from blocking or slowing down of
internet traffic, except where necessary,” BEREC says,
with exceptions limited to “traffic management to
comply with a legal order, to ensure network integrity
and security, and to manage congestion, provided
that equivalent categories of traffic are treated
equally”. Also prohibited is zero rating where other
applications are blocked or slowed down once the
data cap is reached, although a case by case basis can
be made in less clear cut situations. BEREC received
nearly half a million responses to its consultation.
See the documents at: bit.ly/2cc7tdW

EUROPE’S REGULATORY PROPOSALS

UNITED STATES

A GIGABIT SINGLE MARKET

FCC GOES FOR FREE APPS

The European Commission has published a raft of proposals under the
theme of ‘internet connectivity’ on the occasion of president Claude
Juncker’s ‘state of the union’ address. Among the proposals are the
promised revision of the electronic communications framework, which is
now called a ‘code’; an action plan for 5G; and a new project to generate
more public WiFi points. The proposed directive to establish a new
electronic communications code comes alongside the strategic objectives,
by 2025, of gigabit connectivity for public services and ‘enterprises
relying on digital technologies’; a target of 100 Mbps download for all
households; and ‘uninterrupted’ 5G coverage in all urban areas and major
roads and railways. The main planks of the code are:
l Increased competition and predictability for investments – the code
will apply market regulation only where end-user interest requires it
and where commercial arrangements between operators do not deliver
competitive outcomes
l Better use of radio frequencies: the code proposes long licence
durations, coupled with more stringent requirements to use spectrum
effectively and efficiently
l Stronger consumer protection – making it easier to switch suppliers and
ensuring that vulnerable groups have affordable internet contracts
l A safer online environment for users and fairer rules for all players:
‘selected rules’ are extended to online players which offer equivalent
services to traditional operators, and may include emergency calls.
Reaction has been mixed. There has been broad agreement that the
Commission is tackling incentives to stimulate next-generation networks
and efficient use of spectrum, although ECTA, the body representing
smaller telecoms firms, would like more emphasis on access to
infrastructure. Over the top (OTT) players are concerned about legacy
rules that may apply to them. The Commission is also a drafting a ‘fair use’
policy on the roaming regulation, which has upset those who thought this
was settled. The new code and other documents are at bit.ly/2cXbPTQ
n Alongside the new code, the Commission also proposes to turn BEREC,
the body of European regulators, “into a fully fledged agency” that
will allow it to “foster the consistent implementation of the regulatory
framework for electronic communications”. See bit.ly/2d2Bc6K
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Ninety-nine percent of pay-TV subscribers in the
US currently rent set-top boxes because there
aren’t meaningful alternatives, reports the FCC’s
chairman, Tom Wheeler. “Lack of competition has
meant few choices and high prices for consumers
– $231 in rental fees annually for the average
American household.” The FCC is to propose rules
that will allow consumers to “access their pay-TV
content via free apps on a variety of devices so
they no longer have to pay monthly rental fees,
enable integrated search, and protect content
and privacy.” If adopted, the largest pay-TV
providers, which serve 95% of pay-TV subscribers,
will have two years to comply with the rules.
See fcc.us/2cfXKib
n The most recent FCC stats show 78% of census
blocks have access to only one internet provider
offering speeds of 25 Mbps or more – the minimum
speed to be considered ‘broadband’ – while 30%
have no broadband access.

AUSTRALIA

ISSUES DOWN UNDER
The Australian Competition and Consumer
Commission has released an issues paper as part of its
market study of the communications sector. It calls for
comment on managing demand for data, expected
to more than double each year for the next few years;
the transition to the next-generation broadband
network and what this means for competition and
meeting consumer expectations; the relationship
between mobile and fixed-line networks; industry
consolidation; and new technologies and delivery
platforms. More at bit.ly/2d80OPD
www.iicom.org

EVENTS
10-14 October, Bangkok
IIC Communications Policy and
Regulation Week 2016

INTERNET

CONTENT CRITICAL TO GLOBAL TAKE-UP
Internet access and availability are not
enough to get people online, says a
Internet Society study, ‘Promoting
content in Africa’. It reveals that while
significant improvements have been
made in internet infrastructure, mostly
in mobile networks, internet adoption
rates are slowing in many countries
because users lack compelling reasons
to connect.
According to the study, content and
services are the main factors in making
the internet desirable, especially when
the subject matter is relevant and in
a language that users can easily
understand. A lack of local content and
services is affecting the number of new
online users in Africa. In Sub-Saharan
Africa in particular, local language
content is key to bringing new users
online, as many are not comfortable
reading in English or French.
In the Sub-Saharan countries
studied by the Internet Society, the
majority of international and locally

developed content is hosted outside
the country, typically overseas. This
results in slow internet speeds and
higher access costs.
Meanwhile India has overtaken the
US to become the world’s second
largest internet market, with 333
million users, trailing China’s 721
million, according to ‘The state of
broadband’, from the UN Broadband
Commission for Sustainable
Development. But just six nations –
including China and India – together
account for 55% of the total global
population still offline, because of the
sheer size of their populations.
n As reported recently by Mary
Meeker in her annual trends talk,
internet growth was ‘flat’ in 2015 at
9%, and actually slowed globally, if
India is excluded. Another study by
the Internet Society, in Brazil, has also
shown that lack of need, interest and
skills are more important in take-up
than access and cost.

COMPETITION

AFRICA NEEDS TO
‘UNLOCK POTENTIAL’

A World Bank report shows how
competition policy can help African
countries boost inclusive and
sustainable development. ‘Breaking
down barriers : Unlocking Africa’s
potential through vigorous competition
policy’, examines three important
sectors: cement, fertilisers and telecoms.
It says that African mobile and wireless
markets display high concentration.
“In 27 countries, one player has more
than 50% market share. Monopolies are
still present: 11 in international gateway
services and six in wireless internet
services. Fostering non-distortive state
participation, competitive allocation of
spectrum, and regulation of termination
rates will be important for the region.”
See bit.ly/2cg02Op
n Another World Bank paper quantifies
the impact of internet adoption on
international trade. See bit.ly/2bxfje1

www.iicom.org

COPYRIGHT

REFORM MISSES
THE MARK?
The European Commission has
proposed adapting EU copyright
rules to the “realities of the digital
single market” by aiming for:
l Better choice and access to
content online and across borders
l Improved copyright rules on
research, education and inclusion of
disabled people
l A fairer and sustainable
marketplace for creators, the
creative industries and the press.
But pressure group Digital Europe
says the reform lacks ambition and
misses a vital opportunity to adapt
European copyright to the digital
age. “The Commission is effectively
opting to subsidise rights holders
that have failed to embrace the
thriving digital sector,” it says.
See bit.ly/2cGMH7d and
bit.ly/2cg6ntm

17-18 October, Costa Rica
Freedom Online Conference
14-17 November, Bangkok
ITU Telecom World 2016
29-30 November, Washington
IIC Telecommunications and
Media Forum (TMF)
6-9 December, Guadalajara
Internet Governance Forum
6-9 February 2017, Geneva
Digital Radio Week, EBU

IN BRIEF
SDGs MOBILE APP
Mobile group, GSMA, with the UN
and Project Everyone, a non-profit
global campaign, have developed
‘SDGs in Action’ , a mobile app for
tracking the progress of the
Sustainable Development Goals.
See: sdgsinaction.com
n At the ITU’s Green Standards
Week, the Montevideo Declaration
on smart, sustainable cities was
issued. See bit.ly/2cTabVK

WU IN THE HOUSE
Tim Wu, the law professor and tech
policy expert known for coining the
term ‘net neutrality’, has joined the
Obama White House to work on
economic competitiveness issues.

A PM ‘ON MESSAGE’
Singapore’s Prime Minister Lee Hsien
Loong, speaking at the National Day
rally, said the ‘defining challenge’
facing his country is disruption from
technology and globalisation. His
full remarks are at bit.ly/2c3stUe

BANDING TOGETHER
Industry groups in the US are urging
the FCC to release the 1675-1680
MHz band for shared commercial
use, and to develop rules for sharing
that band with government users
and making it available via auction.

DUOPOLY CONCERN
Belgium and the Netherlands have
sent a short position paper to the
European Commission on regulating
oligopolistic markets, as they are
concerned that regulators do not
have tools for addressing duopolies in
the access market. See bit.ly/2cKDhGa
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Q&A
With SYED SHAH, chairman of
Pakistan’s telecoms authority, PTA

Q WHAT IS YOUR BACKGROUND?
A I did my PhD in electrical engineering at the
University of Pittsburgh in 1997 and have worked in
Pakistan and in the US in several organisations
including telecoms companies, academia, start-ups,
consultancy firms and government. In 2011, I
worked for Pakistan’s information technology
ministry, working mainly on telecoms policy to
address and improve the socioeconomic conditions
of the country using ICT. Then in 2013, I was
appointed as chairman of the Pakistan
Telecommunication Authority (PTA), the telecoms
regulator, through an open competition by an
independent commission.

Q HOW IS THE PTA ORGANISED?
A The PTA was established in 1996 to perform the
regulatory functions in the telecoms sector of
Pakistan. We have about 450 people – the
headquarters is in Islamabad and there are seven
regional offices around the country, which are
mainly tasked with enforcement of licence
conditions, resolving
consumer complaints
We have only 3 million
and maintaining checks
fixed and wireless local
on the quality of services
being provided by
loop subscribers – this is
telecoms operators.
an alarming figure and a
As a regulator we
promote the
strategy needs to be put
modernisation of
in place to address it.
services, allocate
spectrum and facilitate
innovation – however,
we are not a converged regulator. For media related
issues we have the Pakistan Electronic Media
Regulatory Authority (PEMRA).
I am also an ex-officio member of the PEMRA
board. PEMRA is mainly concerned with
broadcasting content and access to services, and
relies on the PTA for most technical decisions.
There is also a separate entity called the
Competition Commission of Pakistan (CCP) that
deals with competition related issues for all sectors.
Recently, the Ministry of Information Technology
issued a telecoms policy that sets out the role of the
PTA and other organisations, and details our
telecoms law and regulation, as well as markets,
infrastructure, spectrum, the universal service
fund etc.1
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Q PAKISTAN IS SEEN AS AN EMERGING COUNTRY –
WHAT ARE THE MAIN TELECOMS ISSUES?
A Pakistan is definitely emerging at a rapid pace,
especially after introduction of 3G/4G services
nationwide. The country also boasts long-haul fibre
connectivity across the territory as well as good
international connectivity: current international
capacity stands at 550 Gbps, but with increases seen
in data usage it is expected to grow up to 3000
Gbps. There are challenges as well, such as last mile
connectivity – fixed infrastructure needs to be
improved and made more reliable. In a country
with a population of 190 million, we have only
3 million fixed and wireless local loop subscribers
– this is an alarming figure and a strategy needs to
be put in place to address it. So the PTA has divided
a fixed local loop (FLL) licence into 14 regions, and a
licence for a region can be obtained for $10,000.
There is a demand for fibre to the home and
operators that are offering this through FLL
licences have been well received by consumers, but
more push is required so that such services are
available nationwide.

Q SO MOBILE BROADBAND IS KEY. HOW HAVE MOBILE
NETWORKS DEVELOPED?
A Pakistan had its first GSM operators in 1992, but
subsequent decisions meant we did not opt for
mainstream mobile broadband technologies – we
ventured towards WiMAX and CDMA2000. Prior to
2014 we only had just under 4 million broadband
connections, all technologies combined.
Furthermore, part of the 2100 MHz spectrum was
allocated to wireless local loop services. That all
changed when we held our first spectrum auction
in 2014 when an LTE network in the 1800 MHz
band was deployed, along with several UMTS

Q WHAT HAS THIS MEANT FOR SUBSCRIBER NUMBERS
AND WHAT IS THE OVERALL COVERAGE PLAN?
A From current figures, we have approximately
133 million mobile subscribers out of which
31.8 million have converted to 3G/4G and are using
mobile broadband services (MBB). We also have a
teledensity of 71% and among the lowest calling
charges globally, which is a healthy sign for
consumers in Pakistan. The real game changer has
been the 3G/4G auction after which MBB usage
density jumped from 2% to over 18% within 2 years.
We have recently held another auction offering
www.iicom.org
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suffered financial losses, there were certain positive
outcomes like an increase in mobile banking. After
biometric verification of SIMs, people can now
simultaneously open a mobile banking account while
purchasing a SIM without any paperwork. Other
applications using mobile banking have also
emerged, such as paying the passport fee and support
for poor people and farmers.

Q WE UNDERSTAND THAT APPLICATIONS FOR DISABLED
PEOPLE IS AN IMPORTANT INITIATIVE...
A Yes, one of the policy directives for the PTA is that
all websites should be accessible to disabled people and
we are helping to fund content that can be read out in
local languages other than English for the blind. We
are also running a competition for developers to come
up with mobile apps for the disabled.2
850 MHz to provide 3G/4G services, which will also
make a positive impact on MBB growth. There are
plans to hold auctions for the 700 and 1800 MHz bands
and introduce most modern technologies for people of
Pakistan. There is also an effort to streamline the
process of issuing local loop licences to make it easier.
There are big right of way issues in the cities while the
terrain in some of our remote areas is quite difficult.
These obstacles also weigh against our ranking in ICT
indicators and the digital economy, as we will not have
enough land lines, at least not for some time.

Q THERE MUST BE A LOT OF POTENTIAL DEMAND...
A One of Pakistan’s biggest strengths is our human
resources. There is a need to introduce strategies and
programmes to harness this by making our people
more technology savvy and empowering them
with digital skills. One such recent initiative was a
PTA workshop to train women on mobile app
development, the objective being to empower women
through ICT. I am also the CEO of the National ICT
R&D Fund – through this company we have just
established an incubator/accelerator with Mobilink,
the biggest telecoms operator, that will incubate 40
start-up companies each year. We are already seeing
entrepreneurs being successful in the country,
andsome of our start-ups have made it to Silicon
Valley. There are many start-ups working on local
problems, such as one that has developed a mobileenabled system for controlling home water heating.
We also have new medical apps such as a GPSsmartphone system for registering child
immunisations.

Syed Ismail Shah,
chairman of the PTA

new for us. We do not feel that there can be very
strong regulation on internet related issues like OTT.
There has to be a collaborative approach. The
telecoms policy has though tasked the PTA to come
up with a framework for voice over IP and other
services. Access to the internet is open and without
any discrimination except for certain restrictions
related to pornography, child pornography and
blasphemous material. We believe that as we still do
not have enough penetration of broadband, any
initiative that can help would be welcome. At the
same time, we are
looking at the
privacy and data
We do not feel that
protection issues
there can be very strong
which may
regulation on internet
increase with
greater availability
related issues like OTT.
of broadband. We
believe in creating
more awareness
among users.

Q TO SUM UP, WHAT’S ON YOUR AGENDA FOR THE NEXT
6 MONTHS OR SO?
A Personally I am involved with much more than the

Q A SIM VERIFICATION PROGRAMME HAS HAD SPIN-OFFS
IN OTHER MOBILE APPLICATIONS...
A Since August 2014, and because of national
security concerns, we have put in place a system for
issuing new SIMs [subscriber identification modules]
after biometric verification, and in 2015 it was
decided to re-verify all the existing SIMs. The PTA,
along with operators, ran a programme where all the
existing SIMs were biometrically verified in just 4
months, and during the process about 2.6 million
SIMs were blocked. The people of Pakistan supported
this initiative. Although the telecoms industry
www.iicom.org

Q HOW ARE YOU RESPONDING TO ISSUES SUCH AS OTT ,
NET NEUTRALITY AND PRIVACY?
A These issues, especially net neutrality, are relatively

1 Ministry of Information
Technology, Government
of Pakistan.
Telecommunications Policy
2015. bit.ly/2cZ1NkW
2 Pakistan Mobile
App Awards 2016.
mobileawards.pta.gov.pkd

usual regulatory role, such as with the National ICT
R&D Fund and helping with establishing a centre for
big data analytics, 5G, IoT and cloud computing.
Regional work is also important, such as with the
South Asian Telecommunications Regulators
Council (SATRC). I am actively involved with other
international agencies like ITU, ICANN, CTO, APT and
USTTI and we are planning international training
with the help of some of these organisations in
Pakistan in the coming 6 months. At the PTA, I
would like to see the allocation of more spectrum,
right of way reforms, enhancing international
connectivity, improving user experience (and for
this we have just established the country’s first
internet exchange point), accelerating moves towards
IPv6 and making the internet more accessible for
people with disabilities.
October 2016 Vol 44 Issue 3 | InterMEDIA 5
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Q&A

With JUAN WILCHES, commissioner
at Colombia’s telecoms regulator, CRC
Q WHAT IS YOUR BACKGROUND?
A I first worked at the CRC (Communications
Regulation Commission) as a junior adviser, having
a qualification in electronics engineering, and I
learnt a lot from lawyers and economists about
regulation and public policy. I did an MBA in
Canada and came back to Colombia to the new
National Spectrum Agency (ANE), which had been
set up following our ICT law in 2009, and became
deputy director for spectrum management and
planning. That was a challenge as this kind of
spectrum planning work had not been done much
before. Being there, I took the opportunity to work
on our 4G spectrum auction in 2013, before coming
to the CRC as a commissioner later that year. I was
director for one year under our rotation system for
commissioners.

Q HOW DOES THE CRC FIT IN WITH OTHER AGENCIES?
A There are three agencies – the CRC, ANE and the
National Television Authority (ANTV). At the CRC we
have three main objectives, which are to promote
investment, promote
competition in telecoms
We are talking about a
markets (and also postal
more converged approach markets) and to protect
consumers. The last one
but it is more likely the
– consumer welfare – I
CRC will merge with the
guess has become the
most important in the
television authority.
past few years. We have
applied new theories
about behavioural economics that we are using as a
way to provide transparent and clear information for
consumers to take decisions, and this has been one
of the main successes that we’ve had recently. There
is also a competition authority for all sectors – the
difference is we aim to promote competition where
we see market failures while the competition agency
acts where it sees infringements to competition law.

Q IS IT BEST TO BE SEPARATE FROM THE
SPECTRUM AGENCY?
A In 2009 when the ICT law was passed we tried to
reflect the French model in our institutional
framework, so we would have something similar to
Arcep, the French communications regulator, and
ANFR, the spectrum agency. I don’t know for sure if
it’s a great institutional framework generally but it
has worked well here in Colombia. Certainly,
6 InterMEDIA | October 2016 Vol 44 Issue 3

spectrum decisions have been really important to
the advancement of the industry in the past few
years. We are now talking about having a more
converged approach and it is more likely the CRC
will merge with the television authority, while the
spectrum agency underpins both.

Q WHAT IS THE CURRENT CONNECTIVITY SITUATION?
A In the first quarter of 2016 we had 13.7 million
internet connections, made up of 59% fixed and
41% mobile. Our definition of broadband is 1 Mbps,
which is low, and which we are in the process of
reviewing. Based on that, we only have 13.2 million
broadband connections. Trying to upgrade this in
Colombia means promoting mostly mobile
networks as extending fixed lines can be difficult
and very costly, although we do have great
backbone coverage – a fibre optic network that
reaches 96% of municipalities, and the remainder
has high speed microwave. On the mobile side we
have moved from three operators to five plus three
virtual operators (MVNOs). Last year we decided to
eliminate some regulatory obligations for MVNOs
to make them more independent so that they
could negotiate better prices with the network
operators. After our 4G auction, which released a
lot of spectrum – 225 MHz that is better in the
hands of operators than government – we gained
two more operators. They are not as big yet as
we would like, as it takes time to deploy
infrastructure, but we do have a much more
competitive market. We’ve seen Tigo, the brand of
what was the third of the original three operators,
now challenging hard for the number two
position. We are though carrying out a review of
the mobile market over dominance concerns.

Q WHAT ABOUT THE DIGITAL ECONOMY?
A Digital economy policies are very important
as we depend a lot on oil and we know what’s
happened to prices recently, so the government is
looking to promote efficiencies and innovation
across all industrial sectors. In fact this started as far
back as 2010 with the Vive Digital policy,1 which was
mainly about developing broadband and reducing
poverty through use of the internet. The first phase
focused more on developing infrastructure, and
that’s continuing with, for example, subsidies to
promote universal connectivity in rural areas, and
to schools. But it has been one of the few such plans
www.iicom.org
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Juan Wilches, CRC
commissioner

economy issues. We are taking an open-minded
approach and, if anything, we are thinking more
about how to deregulate than regulate. Established
operators do say that OTT platforms are providing
services that are similar to those that they provide
and we are looking at whether they are really
substitutes. But so far, looking at video services such
as Netflix and YouTube, and how they are impacting
the market, what we have found in Colombia is that
they are complementary services not substitutes, but
that may change in the next few years and we have to
watch the evolution of these OTT platforms closely.

Q DO YOU HAVE A NET NEUTRALITY LAW?
A Yes, our net neutrality law was passed in 2011, and
the same year the CRC issued a regulation. Further, in
the past year we have had a very good discussion about
zero-rated plans and we have designed a methodology
to analyse them on a case by case basis. We don’t think
that you should ever allow all these kind of offers on
the market or impose a rule against every one. So the
idea of the methodology is to see if a plan is infringing
the principles defined in the regulation, given that we
are trying to promote innovation and new services for
consumers and not restrict their development.
Facebook’s Free Basics was offered here through Tigo
some time ago, and now you can see other kinds of
free offers – while we left these to the market, we are
in the process of reviewing them.

that also addressed the demand side. Now, in Vive
Digital II, we are moving to the development of skills,
such as with grants to students who want to study IT,
and to help smaller companies (SMEs) get into the
digital economy by promoting ‘anchor’ companies,
which are large firms that can build digital value
chains around them. What we found is that SMEs were
not using the internet because they just didn’t see any
use for it. So we are aiming to identify market and
regulatory bottlenecks in the e-commerce value chain.
Also recently, the CRC published a consultation2 on
how we want to measure the digital economy by
proposing a set of indicators that apply to the various
sectors of the economy. We have adapted this from
indicators put forward by the OECD, the UK, Japan and
other countries such as Chile.

Q THE OECD WAS RATHER CRITICAL OF THE CRC IN A
REPORT ON REGULATORY INDEPENDENCE...
A One of the OECD’s main points3 was about the ICT
minister as chair of our board – it was clearly
restrictive as we could not take decisions without the
minister there. Now decisions can be taken with a
simple majority of votes. The OECD was also
concerned about competition in our fixed-line
market, and again we have worked hard analysing
internet and television markets, as well as the
bundling of services, to promote more competition.
The OECD provided us with many recommendations
as part of the accession process for Colombia. We are
talking to the OECD about a second ICT sector review
in the next year or two.

Q WHAT IS THE CRC’S CONSUMER PROTECTION WORK?
A Where we’ve had good success is in providing tools
for the purchasing decisions of consumers, through
initiatives such as regulating on simplified services
contracts. We have eliminated pages of confusing
small print and customers get a one page contract
that’s very simple and transparent. Our aim is to
simplify the relationship between operator and
consumers so that they can have a more friendly one.
Another topic we are working on now is changing
from looking at quality of service to quality of
experience – what happens to the customer at the
end of their broadband or mobile connection and
how they perceive their service. This means
generating a lot of data, which we are doing with as
many as 60,000 annual user surveys around the
country, field measurements on factors such as
speeds, and data from a mobile app that collects
data on measures such as dropped calls. Through
publishing information we’re trying to empower
consumers to take better decisions. Some of the
operators have welcomed it because they feel it will
help differentiate themselves in service quality.

Q DOES THE CRC HAVE A POSITION ON NEXTGENERATION, OTT SERVICES?
A We are starting to study over the top (OTT)
applications not only for their impact on our sector
but also as a general digital disruptive trend, so we
can work out if there are guidelines we can give to
regulators in other industries when they take
decisions about digital platforms, such as with
Airbnb and housing. We have taken no decisions yet
and are closely following the rules from other
countries and regions about this and other digital
www.iicom.org

Q THE CRC CURRENTLY HAS THE CHAIR OF THE LATIN
AMERICA GROUP, REGULATEL...
A It’s a good platform to share experiences and the

1 Vive Digital website with
reports on progress
(in Spanish). bit.ly/1lbnQBQ
2 CRC (2016). Towards digital
economy measurement
(in Spanish). bit.ly/2d4XJzc
3 OECD (2014). Review of
telecommunication policy
and regulation in Colombia.
bit.ly/1MOiNZP
4 ECLAC encourages the
creation of a regional digital
market in Latin America and
the Caribbean. Press release,
22 June 2016. bit.ly/2cEuwNd

CRC was one of the founders, but we are still in the
process of getting more information from the
member countries so we can all compare ourselves.
One of the most interesting developments in the
region is the possibility of a digital single market, as
put forward by the UN Economic Commission for
Latin America and the Caribbean (CEPAL/ECLAC),4
with which we are participating as regulators. There
may be proposals by 2018 for how we can develop ICT
with unique rules and services for the whole region,
which has a population of 600 million.

Q WHAT ARE THE KEY AIMS NOW FOR YOU AND THE CRC?
A I have been motivated by the opportunity to build
policies and regulations that promote the economic
and social development of Colombia. To that end, the
idea of the evolution of the CRC into an ICT regulator,
prepared for the constantly changing digital
environment – and taking our vision outside of the
ICT sector too – is my main objective.
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Q&A

With TAKAMIKI NISHIKAWA, senior
counsel at Fox Networks Group Japan
Q WHAT IS YOUR ROLE AT FOX?
A I’m head of legal at Fox Networks Group (FNG)
Japan and also look after Korea, as it’s close by and
carries much of the same content. I qualified in law
in Japan and have worked in private practice, and
for Japan’s trade and economy ministry, on bilateral and multi-lateral trade deals such as the
Doha round, which may not be concluded in my
lifetime... As for Japan, as everyone knows our
growth has been flat for a long time – we are not the
powerhouse we once were, but a gradual decline is
not so bad. I also worked for fashion house Ralph
Lauren before joining Fox. One similarity is piracy:
there is a lot of counterfeiting in the apparel sector.

Q WHAT KEEPS YOU BUSY AT FOX?
A In countries where Fox Networks has a footprint,
there is an increasing amount of compliance work
to keep on top of, such as Sarbanes-Oxley, the
Foreign Corrupt Practices Act, the UK bribery act –
this is taking up more and more of lawyers’ time
in many firms now, especially if they don’t have a
compliance department.

We are committed to
stamping out piracy with
laws that block websites
with illegal content.

Q WHAT IS FOX’S
REGIONAL PRESENCE?
A We are about the

largest pay TV company
but still quite small in
both Japan and South
Korea, where the big
terrestrial broadcasters remain dominant. These are
markets where people are used to free content, and
now over the top (OTT) is also around, although
again it hasn’t taken off nearly as much as in the US,
for example. Japan, like many other countries, also
has restrictions on foreign ownership of the media,
so it is difficult for overseas companies to break in
but in the meantime we have not seen any big new
broadcasters here for many years.

Q WHAT CONTENT IS IMPORTANT IN THESE MARKETS?
A Japan isn’t like say the UK, where sports rights
are critical – here rights are hard to get and it’s a
fragmented market and still mostly free for
consumers. We do have a sports channel, which
used to be run as a joint venture with Japan’s
Softbank. On movies, Hollywood isn’t as popular as
it was. Local content is important, and South Korea
has long had a rule that 40% of broadcasting has to
8 InterMEDIA | October 2016 Vol 44 Issue 3

be produced locally. That’s meant a boom for
Korean producers but doesn’t guarantee that the
quality is always good. There is no such rule in
Japan, but we have a rapidly ageing market and
young people don’t watch as much conventional TV
as they used to – and there aren’t as many of them
around in any case. It is a challenging time for
broadcasters.

Q WHAT ARE FOX’S STRENGTHS?
A To get a broadcasting licence in Japan you need a
mix of content, not just sports, for example. We
don’t have a news licence, but we do have varied
channels under our entertainment banner, and
some like the National Geographic Channel are seen
as high brow and educational by our Ministry of
Internal Affairs and Communications (MIC), which
stands us in good stead.

Q EQUIPMENT MAKERS HAVE A SPECIAL POSITION...
A Yes, one unique factor in Japan is the fact that
the manufacturers of TV sets have a big say in how
the industry develops because they are providing
the market with the latest ultra-high definition 4K
and now 8K sets, and so need the content. Sony,
Toshiba, Sharp and others drive a lot of the debate
here about content and regulation.

Q IS CENSORSHIP AN ISSUE?
A Censorship in Japan is non-existent, although
technically the communications minister has
authority to prohibit certain content. South Korea is
more sensitive because of historical and geo-political
issues, as it has a dictatorship north of the border,
and relies for over half of its trade on China. What’s
more of a problem for us is piracy, which 21st
Century Fox is committed to helping to stamp out
globally, especially through legislation that blocks
websites with illegal content. It would be a big step
if Japan passed such a law, as South Korea and
Singapore have done, for example.

Q IT SOUNDS LIKE THE FUTURE LIES IN OTT...
A We are all still experimenting with it in the
region – Netflix launched in Japan and Korea but its
footprint isn’t as big as in the US and UK. We do have
some streaming services for existing channels. I was
involved with Star India’s Hotstar service, which is
going strong and we’d like to bring a similar free
advertiser model to Japan but the content is the key.
www.iicom.org
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FREEDOM VS
SECURITY
Once again, the competing discourses of
freedom of expression and national security
are in play, as
discusses
in the context of global media policy

T

he cruel shadow of terrorism is affecting, often
in substantial ways, the practices and
relationships of governments to telecoms,
media companies and internet service
providers. Surveillance, takedown requests,
demands for counter narratives, and concerns about
cybersecurity are among the categories for vastly
enhanced activities. As all of this intensifies in states
throughout the world, it is important to find ways
to gain perspective. A clue can be found in one of
the characteristics of modern debate: the always
accompanying demand for respect for human rights
and, particularly, adherence to principles of
freedom of expression. The result is a tricky
dynamic interweaving two discourses – the
discourse of security and the discourse of free
expression and human rights. Watching how these
discourses interact, what emphases occur, and what
is embraced in law becomes a key to understanding
future developments.
The eloquent former governor of New York, Mario
Cuomo, once said, quite brilliantly: “We campaign
in poetry, but we govern in prose.” I want to adapt
that insight for the communications field: “We
dream in the poetry of freedom of expression, but
we often are governed or operate according to a
regimen of national security.”
The intersection of these ways of thinking and
framing is hardly new. The search for maintaining a

www.iicom.org

free and independent media for a society of active
and informed citizens has always had a national
security related edge to it. Depending on the state,
the national security aspect has often been at the
very centre, while in other contexts or other times,
sometime more towards the margin. Companies
and governments, civil society groups and scholars
all have to evaluate trends, for example that
emphasise safety and stability. Assertions of
sovereignty, as well, increasingly shape elements of
communication policies.
Of course, the Edward Snowden revelations
yielded an even more heightened global
reassessment of the rhetoric of security as it
intersects with the rhetoric of rights. Now, as well,
has the threat of ISIS and the proliferation of terror.
Indeed, these phenomena underscore the shifting
emphases between the two goals – security and
‘rights’, depending on locus, area of inquiry and
existence of intruding practices. Everywhere, there
is an intensified review of government involvement
in the monitoring of data flows. Heightened debate
over the government role occurs in countries all
along the scale of adherence to democratic practice.
And it seems clear that after adjusting many
conditions, bringing new legislative initiatives
to bear and revising administrative practices,
arrangements may have changed – but it is hardly
clear that government involvement has lessened.
Fears of terror have accentuated the demand for
greater access and use of information flows for
avoidance of cataclysmic events.
We can look to history as a guide to understand
how states, businesses and other stakeholders deal
with these great pressures, mediating between
expression concerns and national security. Indeed,
the history of communications policy in the
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20th and 21st centuries (and undoubtedly before)
can be understood only by looking through the
prism of national security. The late Asa Briggs’
monumental five volume work on the BBC uses the
two world wars as pivots to explain critical aspects
of BBC structure and the relationships between
government and the public service broadcaster. The
American legal scholar, Timothy Wu, compellingly
tells a story of the long and necessary cooperation
between AT&T and the US government in Master
Switch: The Rise and Fall of Information Empires.
One could think of communications regulations
as running in cycles, often tuned to fears related to
national security. The very system of organising
spectrum distribution – making it so state-centred
– was and continues to be a product of the
Westphalian way of seeing the world and the
arbiters of security within it.
The world – or much of it – may be recalibrating
its balance related to free expression to one where
security is more paramount. At the rhetorical level,
the aspiration towards freedom of expression
remains prime, but increasingly, in the analysis of
the day to day, control becomes more salient. Again,
we may dream in the spirit of free expression and
privacy, but the quotidian becomes strongly
influenced by security.
In this connection, one can speak of two grand
anxieties arising out of the new media technologies:
the anxiety of those in control of states and
institutions that their hold on power is being
diminished, and the anxiety of those who celebrate
the new technologies that they are turning from
technologies of freedom to something far more
limiting and that opportunities are slipping away.
Let me conclude with specific areas where there
are moving tectonic plates in the overlap of security
and human rights, rethinking of free expression
and privacy. How do shifts in technology, in
geopolitics, in levels of threats to national security,
alter the way we think and talk about media and
communications policy?

INCREASED ‘WEAPONISATION’ OF INFORMATION FLOWS
The deep conflict between Russia and Ukraine and
the civil conflict within Ukraine show how
information becomes a tool or weapon of war. Media
is being used by Russia, allegedly, aggressively to
undermine legitimacy of the Ukrainian government
and to alter loyalties of tens of thousands of its
inhabitants. There are reverberations throughout
the Balkans. Freedom of expression becomes the
freedom to receive fiercely directed propaganda,
with origins in the state and questions of state
regulation of its own narrative of legitimacy. Oddly,
the conduct of the conflict between Ukraine and
Russia aroused new interest in Article 20 of the
International Covenant of Civil and Political Rights
– prohibiting ‘propaganda for war’.
Information becomes a battleground in the area
of ‘countering violent extremism’. Governments
see the use of communication to recruit young
people for ISIS as terrorism subject to criminal
punishment. The words of ISIS are powerful
weapons outside the usual scope of free expression
10 InterMEDIA | October 2016 Vol 44 Issue 3

discourse. In a different context, Iran sees itself, or
has in the past, as subject to ‘soft war’, a pattern in
which states in the West use media power to put
the very authority and legitimacy of the Iranian
revolution in question. Russia and other countries
newly characterise NGOs, foreign financed, often,
that are engaged in media development, as modes
of improper foreign intervention.

NEW DIRECTIONS FOR INTERNATIONAL BROADCASTERS
Tony Hall, director general of the BBC, has justified
expansion of the World Service on the grounds of a
new and more intense competition at the global
level. Hall took note of aggressive efforts by Russia,
China and Qatar to expand platforms that can
project points of view and influence public opinion
and approaches of elites. Interestingly, all this can
be said to be part of a move to
instrumentalise public service
There is greater
broadcasting, making it closer
to the state. This is certainly
attention
and obviously true for RT
to strategic
(formerly Russia Today) and
telecoms
CCTV-9 (China), but it becomes
more general as the World
infrastructure.
Service is integrated into the
BBC itself.
RT, here, is a kind of harbinger. Radical in its
approach, Russia seems to be using its broadcasting
entrant to question the institutions of the West.
It is using an unorthodox programming approach
to gain segments of an appealing audience. It
is departing from a heuristic of objectivity by
questioning the very notions of objectivity and
certainly the practice of it in the West. RT is a novel
mode of building a counter-narrative that undercuts
the fundamental reliance on traditions of
reporting, editing and public service presentation.

THE SHIFT TO MORE WHOLESALE SURVEILLANCE
AS A MODE OF CONTROL
Noticeably, despite revelations, there is a tendency
to increased surveillance, but as a control
mechanism. In the information world so
flamboyantly transfrontier in terms of diffusion of
information, national regulation has its limit in
terms of effective jurisdiction and consequent
power. If the entity that transmits information can
only be regulated with difficulty, the theatre for
control shifts to the recipient. Surveillance increases
where alternative modes of control diminish in
effectiveness. The internet presents a case where
states seek both power over intermediaries and
effective direct monitoring of ultimate recipients.

STRATEGIC ARCHITECTURE AND CONTROL
OF INFRASTRUCTURES
As an aspect of this need for surveillance, there is
greater attention to what might be called strategic
infrastructure of the telecoms sphere. Governments
give greater and greater thought to choke points, and
point of information monitoring and collection.
Satellite systems, internet backbones, and areas
of interconnection are scrutinised for their
compatibility with perceived security needs. A suite
www.iicom.org
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of prospective and enacted internet measures relate
to this impulse. Data localisation laws are an
example, forcing a structure on internet transactions
that facilitates jurisdiction. Similar impulses
characterise blogger registration rules and the
over-restrictive regulation of internet intermediaries.

INCREASED CONCERNS ABOUT CYBERSECURITY
AND CYBERWARFARE
States and other stakeholders must come to grips
with appropriate and increasing preoccupations
with cybersecurity and cyberwarfare. Both
defensively and offensively, this becomes a
challenge to thinking about the structure of debate.
It is one of the foci for anxieties about new
technologies and an area where the conflict
between control and the dissipation of power into
splintering individual hands is compelling. It is an
overarching and increasing theme that will
continue to have great influence on telecoms.

REVISITING INTERNATIONAL NORMS
Much of the structure of reasoning about
communications regulation rests on an assumption
of stable and widely recognised international
norms. The frequent response when restrictive
legislation and policies are adopted, especially by
authoritarian regimes, is to turn to documents such
as Article 19 of the International Covenant of Civil
and Political Rights, which recognises the right to
receive and impart ideas regardless of frontiers.
Increasingly, differences over the meaning of Article
19 are intensifying in terms of how full throated the

right is and how limited the categories for exception. Even the
European Court on Human Rights blinks from time to time.
Norms change through usage patterns. This becomes true even
when the norms, embedded in international agreements, are
considered immutable principles. Some Asian leaders have viewed
Article 19 as a post-World War II exercise of the cultural hegemony of
the West. Despite the wording of Article 19, some states seek to
redefine its application to new media.

A RENEWED INTEREST IN REGULATING STRATEGIC COMMUNICATION
All of this amounts to a collective impact on the collective sense of
significant policy implications in communications: in the interplay
between the language, for example of freedom of expression and human
rights, on the one hand, and national security on the other, the see-saw
of policy sees national security somewhat rising. It is a highly vulnerable
and distinctive time for those concerned about media structures and
media freedoms. The debates on the future of the internet, competition
for models of independence and free flow of information pit entities
such as the Electronic Frontier Foundation with others around the
world. Deep concerns over stability, the old understandings of state
sovereignty and the meaning of international aspirations for principled
ideals of human rights – all of these and more are at risk in the debate
over communications structures.
What it means to be a private company – how tied to public policy,
how intimately affected by the state – is in play as it has always been
in historic times of national security concerns. The consequence is
institutional amid popular anxieties and uncertainties as various
stakeholders strive for advantage.
MONROE PRICE is on the faculty at the Annenberg School for
Communication at the University of Pennsylvania and the Benjamin N.
Cardozo School of law of Yeshiva University. He is the author of the 2015
book, Free Expression, Globalism, and the New Strategic Communication
(Cambridge University Press).

MORE ABOUT STRATEGIC COMMUNICATION
What effect does the internet and
globalisation have on freedom of
expression? The emerging debate posits
a new freedom and openness in
communication and its capacity to
transcend borders, against a growing
power of states and other powerful
entities to monitor and control
information flows. This dichotomy is
strong, but some argue there is a third
effect on freedom of expression that is not being as strongly
considered: the internet and a new global communication
regime has resulted in competing theories of free expression
– held by different cultures and countries – to cross borders,
clash, and transform discourse and debate. Changes in
technologies and global communications has meant that
freedom of expression and what this concept entails, has
become both the battleground and the weapon used by states
and other major players in the information age. This is one of
the subjects of Monroe Price’s book, Free Expression,
Globalism, and the New Strategic Communication. It’s a
successor to Price’s book, Media and Sovereignty, in which he
discussed the effect of globalisation on media practices,
institutions and content.
In the recent book he reflects on the current dichotomy of
information policy – though the internet has created an
unprecedented amount of freedom and fluidity in information
flows, it is also providing states and other powerful entities
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with new ways to surveil citizens and monitor communication.
Price argues that, to overcome this doublethink, states and
other major players are using ‘strategic communication’,
rhetorically embracing transparency and openness, while
increasing surveillance and other modes of control. Building
on examples such as the Arab Spring, Wikileaks and Iran’s
perception of foreign broadcasting, Price describes what he
argues are two competing anxieties of free expression within
the current information era: the anxiety of the loss of control
over information flows, and the anxiety of missed
opportunities for greater freedom of expression.
A lot of questions can be raised:
l What is the role of the state in ensuring free speech?
l Are we entering into an era of ‘free speech absolutism’ and
what cultures will define the limitations or expansion of free
speech in the global digital age?
l How are information architects, like Google, building free
speech into or out of information technologies?
l What is the emerging role that data is playing in the spread
of social values? How are we embedding values into the data
being released by governments, corporations, or other entities,
to the public?
Though he does not promise to answer all of these
questions, Price’s book is a great start for those interested in
how freedom of expression is being shaped by geopolitics and
technology within the current information era.
Robyn Caplan, researcher at Data & Society, a research institute
in New York
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CHALLENGES FOR
AUDIOVISUAL
REGULATION
How is media policy and regulation developing
in a world moving from broadcasting to
audiovisual content on many platforms?
presents the agenda

I

n a little more than a decade, we will look back
on the first century of independent regulation of
the broadcasting sector. As part of the so-called
New Deal, and under the leadership of US
President Franklin D Roosevelt, a congressional
statute of 1934 created the Federal Communications
Commission (FCC) as an independent agency in
charge of regulating interstate communications
(although its competencies were basically focused
on radio licensing), replacing the Federal Radio
Commission. The FCC is nowadays considered one of
the most important independent communications
regulatory agencies and many countries look at its
decisions and functioning as an example to follow.
In Europe, independent regulation of what was
called the broadcasting sector started much later,
during the last quarter of the 20th century. In this
case, independent regulation is linked to the
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gradual liberalisation and opening of broadcasting
markets in traditionally state-monopolised markets.
Such privatisation took place in parallel with other
economic sectors such as the distribution of energy,
telecoms, transportation etc. Independent
authorities were created to guarantee proper
regulation and the protection of public interest in
sectors where state operators were also in place.
Independent regulators are entrusted with the
responsibility of interpreting and applying legal
provisions according to high technical and
professional skills. As legislation can only set
general principles but is not generally able to
anticipate all the issues which can be raised in
highly complex economic sectors, regulators have
the difficult task of creating ‘ad-hoc norms’ – that
is, to transform general legal principles into
appropriate and enforceable binding resolutions.
Audiovisual regulation and regulators show
specific trends. From a strictly legal point of view,
and due to common constitutional constraints,
audiovisual legislation still remains a mostly
national matter, particularly when it comes to the
establishment and application of limits to freedom
of expression, or the regulation of areas such as
pluralism, protection of cultural and linguistic
www.iicom.org
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diversity or promotion of local producers.1
This being said, there are some regional examples
of setting common supra-national regulatory
criteria in the area of audiovisual communication,
such as the Council of Europe Convention on
Transfrontier Television)2 and the European Union’s
Audiovisual Media Services Directive (AVMSD), with
discussion on its reform now ongoing. Both
institutions have articulated a series of general
principles about traditionally important areas of
audiovisual media regulation, such as hate speech,
protection of minors, and advertising and other
forms of commercial communication.
In the case of the European Union (EU), such
provisions directly apply to national legislators and
regulators, although member states are still given
important leeway to interpret them. In any case, it
is important to note that these common principles
have been in place since 1989 (although the AVMSD
has been the object of successive reforms, of course).
Moreover, the AVMSD needs also to be seen within
the broader context of the initiative of the so-called
digital single market.3
Last but not least, audiovisual regulation is also
affected by international standards in the area of
freedom of expression and freedom of information.
Article 19 of the International Covenant on Civil
and Political Rights contains a few principles,
particularly in the area of proportionality of
restrictions to freedom of expression, that need to
be taken into account and respected by national
legislators and regulators.4 Plus, regional
instruments like the European Convention on
Human Rights (article 10), the African Charter on
Human and People’s Rights (article 9) or the
American Convention on Human Rights (article 13)
replicate and in some cases further develop the
universal protection provided by the covenant.
It is important to note the case law established in
such areas, particularly by the European Court of
Human Rights and the Inter-American Court of
Human Rights. Both systems have adopted decisions
of particular importance and applicability
concerning the task of audiovisual media
regulators.5 These universal and regional principles
have been boosted, in a way, by the emergence of
the internet as a transfrontier platform for
communication.
The role of the internet as a universal platform
represents an interesting challenge for national
regulators, as audiovisual content has started to be
provided through actors that operate beyond state
borders. Traditional regulatory problems of the
1980s and 1990s consisted of (mostly) national
television channels reaching other audiences by
using satellite transmission technologies and
breaking regulatory rules and principles in the
country of reception. This has become far more
complex, as new platforms are not built on the
basis, or from the original perspective of, serving
national markets.
Therefore, international legal regulatory
approaches to tackle the possible issues about
content distributed via such platforms are now
under discussion, particularly regarding hate
www.iicom.org

speech or dissemination of violent extremist
messages. Plus, the presence and the role of new
private intermediaries, which have completely
altered the audiovisual content value chain and
the structure and functioning of the market (or
markets), also add a particular component of
complexity to the analysis.
This is the general context of a needed debate
on the challenges that audiovisual regulators are
currently facing. It has to be noted, however, that
in many countries regulation is still a very recent
matter, and therefore these new challenges add
to more traditional problems in this sphere,
particularly in areas such as the proper safeguard of
independence or financial sustainability of these
entities.6
These issues are discussed below.

FROM BROADCASTING REGULATION
TO AUDIOVISUAL REGULATION
Broadcasting regulation was originally established
to organise the use of a scarce resource: the
electromagnetic spectrum. Therefore, the role of
regulators (theoretically at least, and within the
context of pluralistic democracies) was to find the
best way to accommodate a series of different
players on a limited platform. In exchange,
broadcasters had to accept conditions or restrictions
to their activities according to the public interest.
Regulators were in charge of the supervision of the
effective compliance with such conditions. This idea
is still formally in place in many countries and in
the US it still justifies a higher level of intervention
by the FCC on over-the-air broadcasting than for
other distribution platforms.
But as Eli Noam at Columbia Business School
pointed out several years ago, the true reasons
behind the fact that broadcasting is and will be
regulated, in any
distribution technology,
In many countries
have to be found in a mix
regulation is still
of typically national
interests which, to a
very recent so new
greater or lesser degree,
challenges add to
state authorities around
traditional problems. the world aim to monitor.
These are avoiding
excessively violent content
or racist speech, controlling media ownership,
preserving national imagery and identity, and other
less democratic reasons, in some parts of the world,
like maintaining religious orthodoxy or controlling
political dissent.7
So audiovisual regulation exists due to a general
understanding of the need to avoid the negative
effects of the dissemination of certain forms of
content and, more broadly, to preserve a certain
idea of the relationship between the media sector,
government institutions and the citizens. These
general principles may be governed either by rules
originated at the national level or at the regional or
even the international level. We have also seen that
while national and regional legal norms establish
the directives which will guide different forms of
regulatory intervention, international standards
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are particularly notable as they put in place mostly
European institutions such content, that is, the
negative limits that will need to be respected in order to
sharing economy and its
are increasingly
avoid an overbroad restriction on the rights to freedom
(non-editorialised) online
interested in
of expression and freedom of information.
platforms.14
The reform of the so-called Television without
The content available on
controlling
Frontiers Directive into the new AVMSD in the EU in
social media and sharing
hate speech.
2007 clearly reflects a complex approach to the aims of
platforms, directly posted by
regulation by first, expanding the traditional notion of
private users and only
broadcasting to what is now called audiovisual content, either
controlled ex post in the absence of any organised
traditional (linear) or on-demand, which can be considered mass
editorial responsibility, is raising particular concern
media inasmuch as programmes “are intended for reception by
in areas such as the protection of intellectual
and which could have a clear impact on, a significant proportion of
property and more recently, the prevention of the
the general public” (recital 21). The next paragraph identifies mass
dissemination of hate speech or forms of violent
media with their function “to inform, entertain and educate the
extremism. This is an area where the intervention of
general public”.
national courts is indeed possible (and not without
But second, the association between traditional broadcasting and
complex jurisdictional problems in many cases), but
regulation is still high on the agenda of European legislators as recital
regulators generally play a limited role by only
24 makes it clear that in the case of on-demand audiovisual services,
promoting responsibility and ethical behaviour.
regulation will only be applicable if they are “television-like” and
A big step forward is now being proposed in the
therefore “compete for the same audience as television broadcasts”.8
context of the new revision process of the AVMSD.
According to the proposals already made public by
The idea of editorial control also remains as an essential pre-condition
the European Commission,15 the new norm will be
to fall under the scope of the directive. As an occasional paper drafted
by the Australian Communications and Media Authority in 2011
to cover and regulate certain aspects of the services
pointed out, despite the fact that distribution technologies may have
provided by ‘video sharing platforms’, which are
become irrelevant to justify the existence of audiovisual media
defined according to the following parameters:
regulation, and Europe has broadened its scope to cover on-demand
“1 The service consists of the storage of a large amount
programmes, traditional broadcasting remains the focus of
of programmes or user-generated videos, for which the videoregulatory intervention in a comparative analysis of most important
sharing platform does not have editorial responsibility.
examples around the globe.9
2 The organisation of the stored content is determined by
the provider of the service including by automatic means or
Putting aside problems of interpretation and enforcement,10 the
algorithms, in particular by hosting, displaying, tagging
change introduced by the AVMDS formally entrusted European
and sequencing.
regulators with a complex, cross-platform and multi-format
3 The principal purpose of the service or a dissociable
responsibility, consisting of applying a certain set of values to a
section thereof is devoted to providing programmes and
panoply of audiovisual content. This change also forced an increased
user-generated videos to the general public in order to
transnational regulatory dialogue through platforms like the
inform, entertain or educate.
European Platform of Regulatory Authorities (EPRA, which by the way
4 The service is made available by electronic
extends much further than the boundaries of the EU) and is also one
communications networks within the meaning of point (a)
of the reasons why in 2014 the European Regulators Group for
of Article 2 of Directive 2002/21/EC.”
Audiovisual Media Services (ERGA, the official platform of regulators
This acknowledgment of the impact on the
in the EU), was set up.11
formation of the public opinion by content uploaded
This European broad model of regulation of audiovisual media
on such platforms is accompanied by the
services has been seen as innovative but also (depending on the
introduction of a series of provisions that will affect
perspective) interventionist and not realistic. It has not so far
and generate some level of regulatory control over
influenced the adoption of similar models in other major regional
them. These provisions entrust states with the task to
areas. But it should also be noted that some countries have adopted
take appropriate measures to “protect minors from
an authoritarian approach to online content monitoring and
content which may impair their physical, mental or
transferred to audiovisual regulatory authorities the power to exercise
moral development”, and to “protect all citizens from
tight control or even censorship over such content. This controversial
containing incitement to violence or hatred directed
approach has been criticised by international organisations and
against a group of persons or a member of such a
questioned by regional courts and should be seen as completely
group defined by reference to sex, race, colour,
different to the European perspective.12
religion, descent or national or ethnic origin”.
The notion of on-demand audiovisual content adopted by the
The new provisions need to be understood within
European legislator in 2007 is certainly broad but limited at the same
the context of an increased interest by European
time (due to the need to reach consensus from very different
institutions to control hate speech on any
approaches to the issue), and in fact expels from the scope of
communications platform16 and to encourage the
audiovisual regulation several modalities of content shared using
some online platforms. The reason is either lack of editorial control
adoption of stronger internal policies by private
(and therefore the consequent need to apply the clear liability
entities to properly handle cases of illegal speech.17
13
exemptions included in the so-called E-Commerce Directive’) or
If such changes are finally introduced, national
the location of platforms outside the territorial reach of European
legislators and regulators (as well as ERGA as a
regulators. This is why, in the years following the adoption of the
collective body in charge of coordinating and
last version of the directive, it was criticised for having aimed at
finding common regulatory language and responses)
extending its scope to protect certain rights and principles in the
will need to develop new and adequate regulatory
world of on-demand audiovisual content, but at the same not being
criteria as well as start unprecedented forms of
able to cover the most common mechanism for the distribution of
dialogue with private intermediaries, which could
14 InterMEDIA | October 2016 Vol 44 Issue 3
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be legally entrusted with a sort of private regulatory
power. Additionally, regulators will be formally
placed at the crossroads of editorial responsibility
in audiovisual regulation, with the need to respect
the liability exemptions that are still valid in
e-commerce regulations, and more broadly, the
principle of proportionality, in the online world.
And regulators will need to avoid the temptation
of ‘privatising’ – transferring to private hands the
imposition of limits that otherwise would not be
acceptable in terms of freedom of expression, legal
certainty, transparency and due process. This debate
has important legal arguments and angles, provided
already by the European Court on Human Rights
(in the Delfi As vs Estonia and Magyar
Tartalomszolgáltatók Egyesülete and Index.hu Zrt
vs Hungary cases on private liability for comments
on online news portals)18 and the European Court of
Justice (in the context of Google case on removal of
links by search engines).19 The United Nations
Rapporteur on Freedom of Expression and Freedom
of Opinion has also made public a report that
warns about the consequences for free speech of
imposing excessive responsibilities and burdens on
private intermediaries.20

CONVERGENCE HAS BECOME A MORE COMPLEX ISSUE
The convergence of regulators and regulations is
sort of an old issue. The creation of regulators
covering both telecoms (or electronic
communications) and broadcasting services came to
a head in the early 2000s (with British regulator
Ofcom in 2003, through the convergence of several
entities, probably the outstanding example). This
is not the place for an extensive analysis of the
implications and results of such processes of
convergence, but it can be said that the assumption
by one single entity of different technological and
intertwined angles of the provision of a service is at
least a positive factor in terms of enhancing the
consistency of regulatory intervention.
In the past 15 years, convergence among
electronic communications, media and content and
information technologies has only increased. New
markets and business models have emerged and, in
particular, the value chain for the provision of
audiovisual content has become more complex. This
convergence has brought new regulatory problems:
if we think for example of net neutrality, it has
implications not only from a strictly technological
point of view but it can also have repercussions in
the way content is consumed or in the safeguard of
the right to access to information. Moreover, the
creation a digital single market within the EU also
reflects a vision of a future common territory
with consistent and harmonised rules (and law
enforcement agencies) for the access of digital
goods and the provision of services through
electronic networks.
Regulators therefore need to progressively
achieve the capacity to intervene in the different
components and phases of the provision of
audiovisual services, particularly regarding those
areas where the protection of consumers and
citizens is most needed. This also means achieving a
www.iicom.org

higher level of expertise and technical capacity to
properly and comprehensively understand the
issues they may have to tackle. It may also bring the
need for more broadly defined powers as well as a
greater degree of flexibility by focusing regulatory
activities on outcomes rather than rules, as Ofcom’s
Monica Arino discussed recently in Intermedia.21
In this new context, basic principles governing
regulation should not be forgotten, particularly the
idea of subsidiarity and proportionality when
imposing restrictions on the performance of
economic activities in a free market as well as on
the exercise of the universal right to freedom of
expression and freedom of information.
Last but not least, the coordination and interplay
with competition authorities may also increase
(even more) in importance.22 In other words,
audiovisual regulation will need to move from the
traditional areas of licensing and content

SHARING KILLED THE AVMSD STAR
In the paper, ‘Sharing killed the AVMSD star: the impossibility of
European audiovisual media regulation in the era of the sharing
economy’,14 authors Indrek Ibrus and Ulrike Rohn focus on the
challenges that the ‘sharing economy’ presents to updating the
European Union’s (EU) Audiovisual Media Service Directive (AVMSD),
and argue that “the convergence of media markets and the
emergence of video-sharing platforms may make the existing
regulative tradition obsolete”.
They say that although the sharing economy has had a lot of
attention, “very rarely has this concept been discussed in the
context of media services”. Sharing economies in media can be
either of consumption (eg. through peer to peer networks or social
networks) or production (eg. people collaborating in free content)
and it is the consumption side that is more controversial – especially
when it is ‘consumers’ sharing copyrighted content rather than
‘citizens’ sharing knowledge. But media companies are increasingly
turning away from going after pirates to embracing ‘freemium’,
sharing models in pursuit of revenue, say by seeding some video
on YouTube.
And it is platforms such as YouTube where content is becoming
concentrated, ie. through network effects, which could pose
problems for cultural diversity. “Market concentration with all its
associated threats represents a classic challenge for media
policymaking anywhere in the world,” the authors say, before
discussing how the sharing economy could impact Europe and its
audiovisual regulation, which has been successful in stimulating
European content in the face of US dominance. But with the move
to ‘level out’ linear and non-linear media can the same be done?
It is the sharing model of YouTube and other sharing platforms
that is about to undermine the extension of the AVMSD model to
non-linear media platforms (and so not promoting more European
content), they say, although there will be an attempt to distinguish
between sharing and ‘curated’ platforms, but YouTube is becoming
more like Netflix through aggregating content into channels.
The authors also discuss the rise of market concentration that
could be an unwanted effect of Europe’s single digital market drive
for cross-border access to content, as smaller national broadcasters
may not be able to compete in the online, on-demand video market.
It’s a provocative paper of relevance outside of Europe too – even
in the US.
Marc Beishon
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monitoring under pre-established rules to the
terrain of ex post, flexible and principled
intervention to find in each case the adequate way
to protect classic values such as pluralism,
competition, freedom to access content and
protection of vulnerable audiences.

SELF- AND CO-REGULATION AS EMERGING AND
ALTERNATIVE MECHANISMS
Elaborating a full theory on the meaning and
implications of the notions of self- and co-regulation
would require another article (or even a book). Both
have become fashionable and unavoidable concepts
within any debate about new rules for audiovisual
content. There is an emerging argument among
some experts that sees statutory regulation as
outdated, inadequate and too intrusive, while these
new mechanisms are presented as a better solution.
Regulators need at least to find a way to reinforce
their activities with the support of new and
updated self- and co-regulatory mechanisms.
Self-regulation cannot be created in a void.
International bodies promote it to avoid excessive
statutory intervention, particularly in authoritarian
or democratic-immature countries where
authorities do not have much self-restraint in this
area.23 However, self-regulation requires the
previous existence of solid professional and ethical
standards and therefore, though preferable, it
might be even more difficult to achieve than good
and proportionate statutory regulation. The debate
in the UK about the failure of important existing
self-regulatory schemes for print media is a good
reminder of this.24
Co-regulation is a notion that can refer to
different modalities of regulatory cooperation
between the public and the private sector.25 In the
area of audiovisual regulation, this model was
for example adopted in the UK to articulate a
proportionate and light regulatory approach to
on-demand audiovisual media services, yet after a
short time it was discarded.26
In any case, both the current and the new
proposed version of the AVMSD, for example,
encourage the progressive adoption of self- and
co-regulatory schemes as mechanisms to improve
flexibility and effectiveness in the development
and application of the principles established by
the norm, as well as a modality to increase the
commitment of private players.27
In the context of the new video digital market,
such mechanisms are indeed of particular
importance and regulators will need to adopt
measures in two main areas: first, to encourage the
adoption and effective functioning of them, and
second, to guarantee that the public interest
remains properly protected. Self- and co-regulation
are particularly suited to a new context where
private actors (many of them playing the role of
intermediaries) have the capacity to effectively
monitor or oversee the content that is being
distributed through their services, infrastructures
or applications. In addition to this, the emergence
of transnational actors and markets, in contrast
with the limited territorial jurisdiction of
16 InterMEDIA | October 2016 Vol 44 Issue 3

Regulators in many regions definitely
need to improve their status when it
comes to independence.
regulators, also makes these mechanisms more relevant than in
the past.

THE URGENT NEED FOR ROBUST AND INDEPENDENT REGULATORS
Regulators in many regions in the world are still facing strong
pressures and definitely need to improve their status (both on paper
and in reality) when it comes to independence from political interests,
financial autonomy, transparency and proper accountability. This is
needed more than ever if we want regulators to be able to make the
steps I have discussed. Independence of regulators is clearly bound to a
series of external factors, including the quality of the legal framework
as well as the maturity of the political and institutional environment.
Financial autonomy and professionalism are also very important
factors in this context and audiovisual regulators need support from
other regulatory and policy players as well.
But from an internal point of view, regulators also need good
practices to be entrusted with comprehensive responsibilities in
audiovisual communication. They need to work on adopting good
internal guidelines and procedures, defining clear communication
and transparency policies, establishing good staff training policies,
having professional involvement in adopting major policy and
legislative decisions, and enacting clear and proportionate rules and
practices to achieve a balanced relationship with all market players.
JOAN BARATA is a founding partner of research consultancy CommVisions
and an international expert in freedom of expression, media freedom and
media regulation. See www.commsvision.com
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BROADCASTING

TV IN A
MOBILE WORLD
Can broadcasting make the step into an
increasingly mobile world?
discusses technology and business models in
the context of public service remits, mobile
network operators and the new world of 5G

B

roadcasting has played a very important role
in society for decades – in particular, public
service broadcasting (PSB) has contributed
greatly to cultural diversity. The remit of
public service broadcasters to serve all social milieus
with a huge range of programmes – news, sports,
fiction, children’s TV, education – has helped to
provide social cohesion in Europe for a long time.
Pan-European content such as the Eurovision Song
Contest or live transmissions of big sports events are
still the most popular programmes, while there is
also a plethora of regional content targeting
particular areas or languages.
However, once societies started to enter the digital
era the picture changed. New content providers
exploiting completely new technologies are
competing with incumbent broadcasting companies
to win the public’s favour. In a globalised media
market becoming dominated by the internet, it is
getting harder for public service broadcasters to
maintain their market share.
Broadcasters reacted by developing new
programme formats. They started offering better
quality and new types of services. Today the content
offer of broadcasting companies ranges from
traditional linear 24/7 radio and TV programmes to
all sorts of nonlinear content, ie. time-shifted,
on-demand podcasts and social media. Many radio
and TV shows of today would not be feasible
without social media integration.

www.iicom.org

Integration of social media has without any
doubt lifted the attractiveness of public service
broadcasters to a new level. However, social media
means new user habits and expectations, as they
use new types of devices and want access to any
kind of content wherever they are, at all times,
under all conceivable receiving conditions and
certainly at costs which are affordable.
It is not only content that has changed now that
smartphones and tablets are on the scene – indeed,
smartphones have turned into an electronic
interface to the world. Many people seem to be
inseparably tied to their smartphone and
broadcasters need to consider getting all their
content, linear and nonlinear, on smartphones and
tablets as a crucial strategic objective.

MOBILE: A BIG CHALLENGE FOR BROADCASTERS

The winner of the
2016 Eurovision song
contest celebrates –
but can you watch her
on free-to-air mobile?

For broadcasters, smartphones and tablets are both
a blessing and a curse. On one hand they offer new
opportunities for engaging with the audience.
On the other hand, getting all broadcast content,
linear and nonlinear, to these devices, lies beyond
their control.
This is primarily true for linear content.
Smartphones and tablets are making use of wireless
IP networks, either mobile networks or WiFi, to
access various kinds of content. This also allows
streaming of live radio and TV programmes.
However, there are severe bottlenecks as current
subscriptions to mobile network operators come
with data caps which limit the consumption of
linear broadcast content to a few hours a month.
Beyond that either the data rate is throttled to a
level which prevents decent TV watching or
alternatively, users have to pay significantly more to
extend their data caps.
In the past, distribution of broadcast content was
straightforward. To distribute linear radio and
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TV programmes, broadcasting networks,
ie. terrestrial, cable or satellite networks, were
employed. However, nonlinear broadcast content
requires interactivity which can only be provided by
broadband networks. Therefore, broadcasters have
started to use various options such as over the top
(OTT) internet distribution and dedicated managed
broadband networks. To date, access to content on
broadband networks is enabled in terms of unicast
communication.
The limitations of mobile subscriptions for
mobile devices pose a severe problem to
broadcasters – there are fundamental obstacles to
reaching these devices with linear content in a
way they would like to. Therefore, they have tried
to engage with device manufacturers to convince
them to incorporate broadcast receivers into
smartphones and tablets. From a practical point of
view this would be possible as there are chipsets
which could be integrated and would enable
mobile devices to receive every digital terrestrial
broadcasting standard which is used in the world.1
Unfortunately, this has not been successful and
one can only speculate about why manufacturers
have not been receptive. One reason is the huge
influence of the mobile network operators. Most
of them do not like the idea that through an
additional air interface users could access
audiovisual content without an operator’s tills
ringing. An argument has also been put forward
that incorporating another chipset would decrease
device performance by roughly 3 dB, which would
lead to correspondingly higher effort on the
network side and, clearly additional operator costs.
On the other hand, the mobile market is
changing. It used to be totally dominated by the
mobile network operators, which by subsidising
mobile phones had direct control over the features
of the devices – only those features made it into
phones which were compatible with the business
models of operators. But now, in markets such as
Germany, about 40% of mobile phones are sold
without a contract. Users buy a phone and then
decide which contract suits their needs. This could
give manufacturers more freedom, as a feature such
as a terrestrial broadcast receiver could give them a
competitive edge.

FIGURE 1: REQUIREMENTS OF PUBLIC
SERVICE BROADCASTER FOR DISTRIBUTION
OF BROADCAST CONTENT
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But so far, integration of broadcasting receivers
has not happened. Therefore, broadcasters are
looking for other opportunities to accomplish their
strategic goal to reach smartphone and tablets with
all their content. Such an opportunity was seen
in 2015 in the work of 3GPP, the international
specification organisation of cellular network
technologies.
3GPP launched a study item in its SA1 working
group that addressed enhancements of ‘evolved
multimedia broadcast multicast services’ (eMBMS,
the point-to-multipoint specification for 4G cellular
networks) for TV. As broadcasters felt that this work
touches on their core interests they started to get
engaged. The European Broadcasting Union (EBU)
and two of its members, the BBC and IRT (the R&D

institute of German public broadcasters) joined
3GPP. This opened the door to contribute to the SA1
work by submitting a list of service requirements
which from a broadcasting point of view are
essential if mobile networks are to play an
important role for the distribution of broadcast
content and services, both linear and nonlinear.
Rather than letting the mobile industry define
specifications for TV, the EBU felt that it is crucial to
inject the requirements of broadcasters into this
specification activity from the very beginning.
Consequently, the EBU, supported by some
manufacturers and even some mobile operators,
requested that the future
3GPP system will:
Free-to-air
l Allow for free-to-air
distribution is
delivery of broadcast
content
not debatable
l Envisage a receivefor public service
only device, ie. no
authorisation at the
broadcasters.
network
l Overcome the
limitation that only up to 60% of a carrier can be
used for eMBMS
l Provide the mechanism to deploy a standalone
eMBMS network without any unicast elements
l Facilitate mixed eMBMS and unicast usage on
different carriers or even networks
l Offer the possibility to provide a guaranteed
quality of service across the entire envisaged
coverage area
l Make possible the establishment of large coverage
areas, ranging from regional to national.
These proposals meet the requirements public
service broadcasters must impose on any relevant
content distribution technology to fulfill their remit
(see Figure 1).
Free-to-air distribution is not debatable for public
service broadcasters as it is in most cases a legal
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obligation. Also, removing the 60% limit for an
eMBMS carrier is needed to use resources in the
most efficient manner.

TECHNICAL ISSUES FOR MOBILE TV NETWORKS
Efficient usage of resources is the basis of the
proposal to enable standalone eMBMS networks.
In most countries there is more than one mobile
operator. If the broadcasting community wants to
use eMBMS to deliver tens of linear TV channels, for
example in high definition (HD) quality, this would
require significant spectrum and network resources.
To reach the whole population each operator would
have to provide all of this content to its own
subscribers but they are only a part of the
population. So the same content would be
distributed several times. This is a waste of
resources, let alone leading to prohibitive
distribution costs for broadcasters.
Therefore, a dedicated standalone eMBMS
network could be established which is exclusively
used to deliver the whole set of linear TV
programmes. This network could then be shared
by all mobile operators by allowing all their
subscribers access to it. Who operates such a
network becomes a secondary question. It could be
a mobile or virtual mobile network operator but
could also be a broadcasting network operator that
extends its service portfolio to smartphones and
tablets. It is important to note that the requirement
of a standalone eMBMS network infrastructure does
not preclude other configurations which might be
relevant for mobile operators, including dynamic
switching from unicast to eMBMS.
If a broadcasting network operator runs a
standalone eMBMS network it would certainly
try to build on existing broadcasting network
infrastructure. Terrestrial broadcasting networks
provide services across large areas. In the case of
digital terrestrial television (DTT) networks this is
typically achieved by using a limited number of
high-power-high-tower (HPHT) stations. HPHT
transmitters operate at output power that can reach
100 kW or more. This gives rise to a large coverage
area per transmitter, or in mobile technology
language. large cells. Therefore, the distance
between next-neighbouring stations, the so-called
inter-site distance (ISD), is correspondingly large.
In contrast, mobile networks are based on a
low-power-low-tower network topology (LPLT). This
results in cells with small radii. To cover a large area
many stations with a correspondingly small ISD
need to be deployed.
Large area coverage by means of digital terrestrial
broadcasting systems is usually accomplished by
single frequency networks. This means that all
transmitters in the network use the same frequency
range to provide the same content. The major issue
of single frequency networks is to avoid selfinterference. Self-interference free single frequency
network operation using OFDM waveforms (a
frequency division multiplexing scheme) requires a
guard interval or, in 3GPP language, a cyclic prefix,
of appropriate length which has to be adapted to
the inter-site distances in the network.
www.iicom.org

The free-to-air
issue was not as
contentious as
might have been
expected.

The current 3GPP standard
provides only cyclic prefixes
of up to 33 µs. For a selfinterference free single
frequency network the
next-neighbour distance
between two transmitters
should therefore not
exceed about 10 km. This is not sufficient for a
broadcasting network operator that would like to
deploy a standalone eMBMS network based on
existing HPHT broadcasting sites. In this case, the
next-neighbour inter-site distance can reach up
to 100 km. As a consequence, the cyclic prefix of
the 3GPP system would need to be extended
substantially.
It did not come as a big surprise that the
proposals of broadcasters for 3GPP were not very
welcome by some mobile operators although,
surprisingly, the free-to-air issue was not as
contentious as might have been expected. It was
rather the requests for ‘no authorisation’ and the
standalone network which triggered a lot of
resistance. The motive seems to be pretty clear.
As 3GPP networks have always been end-to-end
enterprises under the control of operators, both
requests undermine their position. Some claimed
that they will never accept any economically
viable traffic bypassing their SIM cards. Reception
of content without being registered is obviously
perceived as a direct assault on their business
model.
Nevertheless, after lengthy discussions most of
the broadcaster’s requirements made it into
normative text on service requirements. This is the
first step on the way to a full specification. The
results of the above mentioned SA1 study are
available in the technical report, TR 22.816.2
Subsequently, broadcasters’ requirements have been
included in the technical specification, TS 22.101.3
Clearly, this was only possible by a concerted
effort by broadcasters, manufacturers and some
mobile operators. The target of the enhancements
of eMBMS for TV services is Release 14 which is
expected to be out mid-2017. It remains to be seen if
this can be achieved or if a delay to Release 15 will
have to be accepted. This will be published about 18
months later. However, all this depends on available
resources within 3GPP and the interest of members
to engage in the specification process.

5G: THE PROMISE OF NEXT GENERATION
MOBILE NETWORKS
Mobile communication technology was introduced
more than 30 years ago. Since then we have seen
four generations of mobile networks that has taken
us from making voice calls to internet access.
Now, the next generation, 5G, is the focus of
various stakeholders around the globe and is fanning
the wildest dreams of politicians, manufacturers and
researchers. For politicians and regulators in Europe,
in particular, 5G seems to be a way to regain global
leadership in mobile technology.
The European Commission seems to have
high-flying expectations:4
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FIGURE 2: SCENARIOS FOR 5G IN DISTRIBUTION OF BROADCAST CONTENT

Source: EBU

“5G is a new network technology and infrastructure that
will bring the capacities needed to cope with the massive
growth in the use of communication – especially wireless
– technologies by humans and by machines. 5G won’t just
be faster, it will bring new functionalities and applications
with high social and economic value.”
Apart from the expectation that there will be
high societal and economic impact the most
important issue is that 5G no longer refers to
communication between humans only. Rather,
machine type communication will dominate
telecoms in the future. Indeed, machine-to-machine
(M2M) communication may be beneficial in
basically every sector of modern societies that rely
on computers and automation of some kind.
5G is expected to offer a new level of functionality
and performance, not only higher data rates but
also significantly lower end-to-end latencies to
embrace real-time applications as much as possible.
Serving more devices than ever concurrently and
being able to offer basically unlimited network
capacity are complementary requirements. And at
the same time energy efficiency will be reduced by
orders of magnitude.
As the European Commission expects 5G to
spread out into all economic areas it started to
engage with various market sectors such as energy,
transport, infrastructure and entertainment and
media. These so-called ‘verticals’ have been invited
to collaborate in the definition of the basic features
of 5G technology and become part of the
technological development process.
Broadcasters are actively engaging at a political

level, eg. in the context of the so-called 5G Action
Plan5, as well as in the specification, standardisation
and technical development in 3GPP,6 ITU-R WP5D7
and 5G-PPP.8
In addition to the items on eMBMS enhancements
there is a second workstream in 3GPP which is of
primary importance to broadcasters. This is the
specification of the new radio access technology
(RAT) which will be an integral part of 5G
technology and network
architecture.
In any case, 5G
The eMBMS
development
enhancements currently
is an activity
under review in 3GPP are
based on 4G LTE. This may
broadcasters have
impose basic obstacles,
to follow closely.
such as in extending the
cyclic prefixes to values that
would suit broadcasters. As 5G is meant to serve a
great variety of use cases there is also a need to
consider using different waveforms. This may open
up an opportunity to pave the way for very large
cell radii up to 200 km, which could enable a
HPHT network topology. Therefore, broadcasters
have contributed to this process by making
corresponding inputs in line with the requirements
already injected into the eMBMS enhancement
process. It remains to be seen whether these ideas
will fall on fertile ground.
In any case, 5G development is an activity
broadcasters have to follow closely. It may give rise
to a new way of distributing broadcast content and
the opportunity to offer a greater variety of content
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and, hopefully, lower distribution costs.
Furthermore, this process is strongly supported by
politicians and industry, so it may be successful.

WHO WILL PAY FOR INFRASTRUCTURE?
Without any doubt 5G will have a certain impact on
distribution of broadcast content. But will it just be
an additional distribution path on the broadband
side, will it integrate all broadband networks
under one roof or will it finally also cover all the
broadcasting distribution options? Is it about
integration in the first place or is 5G set to replace
all existing technologies by something completely
new in the long run (see Figure 2)?
In organisations such as 3GPP or the WP5D of
ITU-R, the implicit assumption is that 5G is about
wireless communication that is expected to
revolutionise our world. This will go hand in hand
with a plethora of new services and applications
spreading out into every corner of societies around
the globe. As a consequence, data traffic volumes
to be carried over 5G networks will increase
dramatically. But this means that the wired part of
the infrastructure of future communication
networks has to be adapted correspondingly to be
able to cope with this traffic.
As a consequence, the major investment and
innovation induced by 5G will quite likely take
place in wired infrastructure. This means that fibre
networks have to become ubiquitous, reaching out
to every household, factory, office and public place.
The wireless 5G sector may then just play the role of
providing access to the omnipresent fibre network
infrastructure for portable and mobile devices.
This raises an important question. Who should
bear the necessary investments? It seems doubtful
that such fibre penetration can be achieved by
relying only on market forces. Fibre rollout may be
financeable in urban settings but probably not in
rural areas. If, however, broadband connectivity is
indeed so important for the future development of
western societies as unanimously presented in all
the 5G debates and discussions, then its availability
is tantamount to that of water and electricity. If this
is right, then it is hard to avoid the question that
provision of broadband connectivity is a common
goal of communities or societies as a whole. This
would suggest accomplishing fibre rollout by public
funding. However, in times when most development
is left to the market this proposal may probably
meet with no response.
In addition to the fibre issue there is another
aspect of 5G which may stir up the current mobile
communication ecosystem. Some of the
developments in 5G such as autonomous driving
will certainly build on device-to-device
communication. Information will be sent directly
from one device to another in real-time without
routing through a remote base station. Without a
doubt there is still a need for traditional base
station type communication, for example for those
services which have to be made available for all
vehicles such as detailed traffic information or road
conditions. But it remains to be seen how far future
communications will deviate from the classical
www.iicom.org

Mobile operators
need to understand
that TV services
over 3GPP networks
bring new business.

approach still used today.
It seems evident that all
these developments will have
a dramatic impact on the
role that mobile network
operators will play in the
future. Their current
business models may no
longer be sustainable in such an environment. It
can be expected that the primary business will be
wire-based with a wireless extension depending on
the circumstances.

UNLOCKING NEW MARKETS
Against this background it is natural that the
incumbent stakeholders in the mobile broadband
business will try to unlock new markets which
could benefit from 5G technologies. This is the
reason why the European Commission, in
particular, is so eager to engage with the verticals.
Finding new customers in new markets is
certainly welcome. But doing business with new
customers requires offering a product or service
that suits their needs. This is the crux of the matter,
at least regarding mobile network operators, and
for the time being it seems they do not understand
the signs of the times. In 3GPP they say they want to
get hold of new customers but still believe their
current business models will also work in the
future. Quite likely they may be confronted with a
new reality.
With regard to the broadcasting sector, mobile
operators need to understand that delivery of TV
services over 3GPP networks brings new business
opportunities. So far, most operators generate their
revenue through user subscriptions – there is a
business relationship between the operator and the
user while the content provider does not pay for
delivery. In a free-to-air delivery context this will be
reversed: operators have to ensure access to free-toair broadcast content for users at no additional costs
for them while the business arrangement would be
established with the broadcast content provider.
In other words, the existing business to consumer
(B2C) model would be replaced by a business to
business (B2B) one between broadcast company and
mobile network operator.
More discussion about these new business
opportunities is needed. It may well turn out that
finding a win-win business arrangement between
broadcasters and mobile operators will leverage
future distribution of broadcast content more
efficiently than focusing just on the development of
sophisticated new technical features.
ROLAND BEUTLER is a strategist in programme
distribution at Sudewestrundfunk (SWR), Germany’s
south-west regional public broadcaster. He is active in
several groups at the European Broadcasting Union and
ITU and has published books on frequency and network
planning for digital terrestrial broadcasting systems.

REFERENCES 1 Siano Mobile Silicon, a company that pioneered the world’s first mobile devices with a digital TV tuner, went
into receivership in March 2016. See bit.ly/2bZWx10 2 See www.3gpp.org/DynaReport/22816.htm 3 See www.3gpp.org/
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16 June 2014. bit.ly/1qV5Dvu 5 Towards 5G. European Commission, Digital Single Market. bit.ly/2bDgDgH 6 See www.3gpp.org
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HIGH-FLOWN
IDEAS
Should we be striving for the ‘level playing field’
with regulation of innovative, next-generation
communications?
makes a strong case for setting them free

G

lobally, next-generation communications apps
such as Skype, iMessage, WeChat, Line, Viber,
WhatsApp, Facebook Messenger and Google
Hangouts (also referred to as over the top,
OTT, apps) have taken off.
These applications offer substantial benefits to
consumers and businesses. They have, however,
led to complaints by vertically integrated
communications service providers that they ‘free
ride’ on their network investments and benefit from
the lack of a regulatory level playing field.
This article considers these questions and what
policymakers should do about legacy and nextgeneration communications.

COMMUNICATIONS IN EVERYTHING, EVERYTHING IN
COMMUNICATIONS

IN THE BEGINNING WAS THE INTERNET; THEN THERE
WERE APPS
Next-generation communications, notably Skype,
are products of the internet. The more recent wave
of next-generation communication apps has been
promoted by the launch of apps stores from
mid-2008, the rise of smartphones and expanded
and improved mobile data and WiFi availability.
Internet based communications may have first
gained a foothold because they enabled consumers
to bypass high tariffs for voice and SMS, particularly
call termination, cross-border communication and
roaming charges. However, in doing so, they
contributed to reduced cross-border barriers to
communication and a more integrated market.
22 InterMEDIA | October 2016 Vol 44 Issue 3

Further growth has been driven by innovation
such as group calling and chat; presence, video
calling, video and photo sharing; extensions
beyond communication including location sharing;
sending and receiving money; and the use of forms
of identity beyond a telephone number. Business
adoption is also growing, particularly among small
firms. Next-generation communications apps also
help those with disabilities to communicate using
sign language and text to speech, and help break
down language barriers with live voice translation
in Skype and a ‘tap to translate’ feature in Android.
The rest, as they say, is now history. WhatsApp
passed the 500 million and 1 billion user milestones
in April 2014 and February 2016 respectively, while
by 2016 Facebook Messenger and WhatsApp are now
carrying 60 billion messages a day, three times
more than SMS.

Top: Facebook’s latest
solar-powered
internet plane –
evidence that OTT
players are investing
in innovative access

Communications is now ‘baked’ into a wide
range of applications and platforms spanning
e-commerce (eBay), networking (LinkedIn) and
games. Communications is in everything.
Messaging apps are also transforming into
platforms for other applications and are
incorporating artificial intelligence. WeChat is an
example of a messaging app with a developed
ecosystem of additional services.1
During 2016 a number of other next-generation
communications apps providers announced they
were opening communications to developers and
incorporating artificial intelligence. Facebook
announced in April 2016 that it would turn
Messenger into a platform that includes services
such as Uber.
www.iicom.org

OVER THE TOP

Google followed with the announcement of a new
communications app, Allo, while Apple announced
artificial intelligence enhancements to iMessage
and opened it as a developer platform in June.
Slack, a next-generation communications app
focused on enterprise users, also incorporates
artificial intelligence and allows integration of third
party apps.
In becoming platforms in their own right,
next-generation communications apps are
becoming inseparable from the wider ecosystem of
devices and apps. Since there is no clean boundary
between next-generation communications and apps
generally, extension of regulation to one may
amount to an extension to the other.
Artificial intelligence is now part of the mix
owing to progress in making it useful, such as in
conversations that offer contextual information for
other interactions, including transactions. For
example, discussion of a possible business meeting
could trigger an offer by an ‘intelligent agent’ to
book flights and accommodation, while searching
for compatible meeting times and making calendar
entries. See the panel on page 26 for more on the
promise of artificial intelligence.

BUT IS THERE A FREE RIDER PROBLEM?
Some have argued that next-generation
communications apps ‘free ride’ on the investments
made by network access providers. However, far
from free riding, next-generation communications
apps stimulate demand for improved coverage and
monetisable data.
Providers of network access do not as a rule pay
next-generation communications providers for
bringing demand to their platform, and vice versa.
However, richer applications increase end users’
willingness to pay for network coverage, speed and
data capacity. Next-generation communications,
rather than legacy voice and SMS, help stimulate
investment in next-generation networks.
A study by AT Kearney for the GSMA found that
access revenues had grown globally at a rate of 14%
per annum between 2008 and 2015:2
“Connectivity revenue grew from 199 billion euro in 2008
to 508 billion euro in 2015, but this represents a smaller
share of the of the total internet value chain, declining from
18% to 17%…”
Overall revenues may of course differ from
connectivity (access) related revenues. However,
globally between 2010 and 2014 operators’ overall
revenue also grew – at an annual average rate
of 2.7%; though in Western Europe revenues
declined by 5.8%.3 The fact that next-generation
communications are global phenomena suggests
that they do not explain regional differences in
outcomes. As can be expected, some network
operators adapt better to change than others.
Ericsson analysed the performance of marketleading network operators and concluded that:4
“With voice revenues under pressure and mobile data use
soaring, operators have been forced to evolve both their
networks and their business models. Some have been
more successful than others – we call these operators
frontrunners. Between 2010 and 2014, frontrunners enjoyed
www.iicom.org
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Next-generation
networks

Smart
devices

Nextgeneration
communications apps

a 9.6% CAGR while competitors in their markets achieved
only 2.7%.”
Ericsson noted that frontrunners “… do not regard
OTT players as threats, but instead generally leverage
their offerings.”
In 2014 the CEO of UK operator EE noted that
next-generation communications apps were not a
threat:5
“… the growth of mobile-messaging services like
WhatsApp wasn’t a threat to his business as the sector’s
growth is driven by data-hungry consumers.”
In 2016, Steve Chege, corporate affairs director
of Safaricom, noted the upside of next-generation
communications apps for operators in Kenya:6
“The introduction of services such as WhatsApp has
been good for telcos in Kenya, as it is driving increased use
and uptake of data both socially and from a business
perspective.”
A survey by WIK of
Far from free riding,
consumers in Germany
next-generation
found that increased
use of next-generation
communications apps
communications was
stimulate demand for
linked to increased
improved coverage and adoption of post-pay
mobile contracts – and
monetisable data.
so presents a new
opportunity to monetise
network access:7
“Consumers who use OTT communication services
intensively have likely purchased a new mobile plan with
more high-speed data allowance within the last two years.
These new contracts are more likely to be pay-monthly plans
than pay-as-you-go ones. Thus, the trend towards OTT
communication services helps telecommunications providers
sustain their revenues and plan ahead.” (See also the article
on page 31 for more on WIK’s consumer study of
smartphone users and why OTT services do not have similar
functionality to traditional telecoms – ed.)
The message is that next-generation
communications do not free-ride on access, just as
network access providers do not free-ride on
next-generation communications. Access and
applications are complementary.
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MESSAGING APP PROVIDERS ARE INNOVATING AND
INVESTING IN CONNECTIVITY
Next-generation communications providers have
made targeted investments in infrastructure,
including servers and network infrastructure.8 The
aim is not to do what others are doing efficiently,
but to lower costs and extend access where the
market has not fully met demand.
Microsoft has invested in affordable access;
Google has invested in fibre to the premises, is
experimenting with high speed wireless access,
and has developed balloons (Project Loon); Facebook
is developing solar-powered aircraft to deliver
internet connectivity9 and is researching the
extension of mobile access and a high speed wireless
last mile fibre substitute technology.10 Microsoft and
Facebook are also investing in a 160 Tbps
transatlantic fibre link.11 Not only have internet
companies drastically increased capital expenditure,
they invest heavily in software development.12
Next-generation communications apps providers
are not only investing in network technology, but
are leaders in developing innovative new network
technologies.

The notion of
a level playing
field in terms of
regulation is
not helpful.

CONNECTIVITY NEEDS ARE SHIFTING, DRIVEN IN PART BY
NEXT-GENERATION COMMUNICATIONS
While next-generation communications require
connectivity, and contribute to data demand, their
needs in terms of speed are in general comparatively
modest. The desire to reach everyone motivates
global application providers to use compression
and other techniques to minimise bandwidth
requirements. For the markets with the greatest
prospects for growth, such as India, this is essential.

LEGACY REGULATION: MOSTLY NOT APPLICABLE
CATEGORY

REGULATORY AREA

PROPOSED APPROACH

Simply not
applicable

Spectrum fees, access
regulation, contracts,
number portability
and universal service
obligation

Separate focus on
access and apps –
most regulation is
applicable to access
not apps

Monopoly
problem specific
to legacy
services

Call origination, call
termination, voice
and SMS roaming
charges

Reduce/remove
legacy regulation as
competition from
next-generation
communications
develops

Balance of costs
and benefits
differs

Legacy voice has
better coverage than
data and is a
managed service – it
is better suited to
emergency services.
Extending emergency
calling to apps would
be costly and could
result in confusion
and delay

Maintain legacy voice
focus for emergency
calling
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As Kenji Kushida, commenting
on the lessons concerning
widespread fibre to the premises
deployment in Japan, concluded:13
“Japan quickly discovered that
taking advantage of the broadband
environment to produce innovation,
productivity growth, and economic
dynamism, was far more difficult than facilitating its
creation. It discovered regulatory barriers for the use of [ICT]
in various areas of the economy. Like Europe, Japan was not
home to the ICT industries that drove the ICT revolution,
producing innovation and productivity gains. Moreover, the
advent of US-centred cloud computing services potentially
decreases the minimum bandwidth requirement to access
global-scale computing power.”
The shifting balance of needs driven by mobile
applications, from peak speed to the premises to
ubiquitous wireless coverage able to support apps,
should be reflected in policy priorities.

REGULATORY DIFFERENCES DO NOT NECESSARILY POINT
TO DISCRIMINATORY REGULATION
“Stagecoach companies were unhappy in the late 19th
century, just as disrupted taxi companies are today. Legacy
players will claim they are facing unfair competition from
players that are not abiding by the same rules.”14
A range of sector-specific regulation applies to
legacy services that does not apply to nextgeneration communications. But such regulation is
not in general applicable to next-generation
communications, for the reasons in the table (left).
The notion of a level playing field in terms of
regulation is not helpful as a general guiding policy
principle. As a regulatory report by NERA Economic
Consulting notes:15
“…differences in technology may require different
regulatory treatment to achieve a common objective.”
Further, if next-generation communications are
not simply applications but platforms, then as Molly
Cohen and Arun Sundararajan have noted we
should rethink the role and place of externally
imposed regulation:16
“…platforms should not be viewed as entities to be
regulated but rather as actors that are a key part of the
regulatory framework… For non-intermediated peer-to-peer
exchange in the past, the primary solution to market failure
was intervention by a government agency. But today, the
existence of third-party platforms that mediate exchange
fundamentally alters what the market is capable of
providing on its own, and it creates a new institution
capable of affecting what Michael Foucault referred to as
the ‘conduct of conduct’.”

MORE INTEROPERABLE THAN LEGACY SERVICES
Next-generation communications are, in important
respects, more interoperable than legacy services
– as the table on the next page illustrates. Making
interoperability compulsory with other nextgeneration and legacy services may also not be
practical or desirable. Regarding practicality, the
competition directorate at the European
Commission (DG Competition) considered
interoperability in relation to the Facebook
acquisition of WhatsApp and concluded that:17
www.iicom.org
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Legacy voice also makes use of 2G
coverage (which is in general superior to
3G and 4G coverage), has access to a
managed service (versus competing
services which operate over the ‘best
endeavours’ internet) and de facto enjoys
zero rating, ie. usage does not count
towards one’s data allowance.
Legacy service advantages due to
integration should not necessarily be
removed, since integration can offer
advantages for consumers. Neither should
such advantages necessarily be extended
to next-generation communications apps.
However, they illustrate that the competitive
playing field is not necessarily tilted against legacy
services. The reality is complex and not all
disadvantages and advantages should, or sensibly
could, be eliminated.

INTEROPERABILITY OF SERVICES

Voice SMS Skype WhatsApp

Phone number interoperability (by default)

✔

✔

✘

✘

Device interoperability, eg. PC, tablet, mobile

✘

✘

✔

✔

Network interoperability

✘

✘

✔

✔

Ability to use competing services on device

✘✝

✘

✔✝✝ ✔

† Some devices and networks allow WiFi calling
†† Consumers can readily adopt and use multiple services (multi-homing)

“…technical integration between WhatsApp and Facebook
[including Facebook Messenger] is unlikely to be as
straightforward from a technical perspective as presented
by third parties.” (Para 139)
Regarding desirability, technology markets
involve a constant search for the combination of
closed versus open and interoperable elements
which maximises innovation and benefits.18
Innovation and interoperability can be in tension.
Next-generation communications apps have
innovated far faster than legacy standards based
services. As Viber founder Talmon Marco put it:19
“You can choose to interoperate or innovate; you cannot
do both at the same time.”

DATA PORTABILITY AND SWITCHING
Next-generation communications services do not
suffer from traditional barriers to customer
switching, such as contracts and number
portability. Some have argued, however, that data
portability may be a barrier to switching.
DG Competition considered switching in relation
to the Facebook acquisition of WhatsApp and found,
in its market investigation, that there are no
significant costs preventing consumers from
switching between different apps.20
“First, all consumer communications apps are offered
for free or at a very low price. Second, all consumer
communications apps are easily downloadable on
smartphones and can coexist on the same handset
without taking much capacity. Third, once consumer
communications apps are installed on a device, users can
pass from one to another in no time. Fourth, consumer
communications apps are normally characterised by simple
user interfaces so that learning costs of switching to a new
app are minimal for consumers. Fifth, information about
new apps is easily accessible given the ever increasing
number of reviews of consumer communications apps on
app stores.” (Para 109)
“…the Commission has not found any evidence suggesting
that data portability issues would constitute a significant
barrier to consumers’ switching in the case of consumer
communications apps.” (Para 113)

LEGACY SERVICES ENJOY ADVANTAGES
FROM INTEGRATION
Legacy services enjoy a number of competitive
advantages stemming from integration. When a
consumer purchases mobile service from a network
operator, voice is as a rule bundled and is the default
and irreplaceable service attached to the legacy voice
app (the calling ‘button’).21
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IS IT TIME TO NARROW SECTOR-SPECIFIC REGULATION
TO NETWORK ACCESS BOTTLENECKS?
The vibrancy of next-generation communications
comes from the freedom to innovate. Extension of
regulation to them would chill innovation in the
development and use of rapidly evolving apps, and
by extension into the wider device and broader app
ecosystem.
Not only would this harm consumers and
businesses who use such apps; it would also harm
the app developer community – a global success

EUROPE’S IMPENDING
PROPOSALS
If there is regulatory invention, what could it be?
The highest profile example is currently the
European Commission’s proposals (as reported
by Reuters)22 – that next-generation
communications providers will have to ensure
the security and integrity of their services,
including reporting breaches to authorities and
having contingency plans and service continuity
strategies. Services using a number or allowing
users to call a number, such as Skype and
messaging app Viber Out, will also have to offer
emergency calls under the new rules.
My view is the same as expressed in my
article: these proposals would raise barriers to
innovation and would be more likely to harm
rather than benefit consumers. There is no clear
rationale for proposing specific data integrity
provisions beyond those proposed under
general data protection provisions, while
extending emergency calling requirements to
services that allow users to call a number could
result in withdrawal of such functionality.
Further, it could result in confusion over which
next-generation communications services allow
users to contact the emergency services, or a
lack of the ability to do so owing to the
limitations of mobile data coverage in mobile
voice services.
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PROMISE OF ARTIFICIAL
INTELLIGENCE (AI)
AI has had a number of false
dawns stretching back to the
1960s. However, about two years
ago self-learning neural networks
began to show commercial
promise with success in tasks
such as translation, image
recognition and games such as
AlphaGo, which was the first Go
program to beat a professional
player in a game which has a
decision tree that is too large to
compute (pictured above).
A combination of techniques
including deep learning (layered
neural networks which mimic the
structure of the brain), specialist
computing hardware (a
development of video cards
utilised for gaming) and large
datasets from the internet have
enabled AI to finally take off.
AI is now incorporated into
search, digital personal
assistants, autonomous vehicles
and a range of other applications.
The field is expanding rapidly
and promises to offer everyone
an intelligent digital assistant.
Much as household appliances
allowed us to exercise executive
control over repetitive manual
tasks such as washing clothes,
AI promises to release us from
routine information processing
tasks such as organising an
itinerary. AI will likely be layered
into just about everything,
particularly as online and offline

blend. AI also offers the prospect
of new forms of machine
interface, in particular harnessing
natural language processing and
the power to anticipate users’
needs (in some cases this may
complement a touchscreen, in
others substitute for it). The full
range of applications and
implications of AI are, however,
hard to predict.
Implications will include
attitudes and policy on data
sharing (the more an AI app
knows about you the better it
may be able to help you), the
impact on bandwidth demand
(by anticipating needs an AI app
may be able to work around
bandwidth constraints in space
and time), questions about
liability, and the transparency of
algorithms that are self-learning.
In noting these points, it is not
suggested that AI is necessarily a
problem that policymakers need
to address. Rather, a fresh
perspective is required.
AI, by opening up new forms
of interface and enabling
communications apps to act
as platforms, may expand
competition in digital
ecosystems. An algorithm may
also be fairer and less corrupt
than a human decision maker – a
point made to me by more than
one Uber driver in relation to
human taxi dispatch services.
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story.23 Harm to applications would, in-turn,
harm network operators and network investment –
by stifling demand for more ubiquitous higher
quality access. The entire ecosystem would suffer.
Rather than extending sector-specific regulation
to the broader messaging environment, and by
extension apps in general, the focus of ex ante
regulation should be narrowed to network access
bottlenecks. We should instead follow the maxim of
the medical world ‘primum non nocere’ – first do
no harm.
Convergence has been associated with a shift
from vertical service stacks to a layered structure
where applications are separate from access.
Since next-generation communications are
separating access from communications, we
should contemplate separating regulation of access
from applications. Network access bottlenecks could
fall under the responsibility of sector specific
regulation, while applications running over access
networks would be subject to general competition,
consumer and data protection law.
The freedom to innovate that has characterised
the apps market and which has delivered so
much already and promises to deliver much
more, should be extended to all providers of
communications services; and by extension, to
applications and services more generally. Increased
competition should result in less, not more,
regulation.
BRIAN WILLIAMSON is a member of Communications
Chambers, focusing on strategy and policy concerning
the internet and telecoms, and is based in London.
This article draws on work for the UK Computer and
Communications Industry Association. The views
expressed are those of the author.
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FIVE QUESTIONS FOR
ZERO RATING
As a complement to our article in the last issue, BRONWYN HOWELL and
ROSLYN LAYTON pose five key questions to assess each case for zero rating

I

n the last issue of Intermedia, Augusto Preta and
Peng Peng reviewed the economic arguments for
and against zero rating, or free data, noting that
the practice of not counting some internet
services in the mobile subscription could have some
benefits, including lowering costs for consumers,
increasing adoption of mobile broadband, allowing
mobile operators to differentiate their services, and
enhancing competition both among network and
content providers.1 Despite this evidence, zero
rating remains controversial and is subject to
scrutiny under net neutrality rules. While some
claim zero rating has nothing to do with net
neutrality because there is no traffic management
involved, others claim that it violates the net
neutrality principle of treating all data the same.
The controversy is not likely to end soon. The
courts of Netherlands and Slovenia, two countries
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with net neutrality laws since 2012, have ruled
differently on the issue. While one zero rating offer
may have been struck down in the Dutch court, four
mobile operators successfully sued the Slovenian
telecoms regulator Akos.2 The Slovenian court
upheld the legality of a variety of zero-rated offers,
saying that the country’s net neutrality law could
not be interpreted to mean the prohibition of zero
rating. The court cited the Slovenian Competition
Authority’s pronouncement on zero rating, noting
its competition-enhancing features and concluding
that any determination about the practice should
be made on the actual effects, rather than a
presumption of harm.
Zero rating exists both in emerging and
developed countries. It is pursued as a means to
close the digital divide and drive adoption for first
time users, particularly in countries where
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internet penetration is low. Meanwhile, the
preponderance of service-based competition in
Europe may give rise to a need for mobile operators
to use zero rating to win new customers and to
differentiate in mature, saturated markets.
Both the US and EU net neutrality rules address
zero rating on a case by case basis. Importantly,
EU law does not state the term zero rating, but
the non-binding guidelines from BEREC (the
body of European regulators) suggest that zero
rating requires “comprehensive assessment of
commercial and technical conditions”, evaluating
market positions of the actors with competition
law principles, and measuring the “effects” of
zero rating.3
While case by case assessment may be appropriate
for some zero-rating offers, it is not unproblematic.
Allocating scarce regulatory resources to zero rating
and the selection of the forum in which the analysis
take place are not straightforward. Given the dearth
of academic literature on the topic, here are five
questions to help regulators assess the merits of
specific zero-rated offers and to prioritise whether a
given zero-rated offer warrants scrutiny.4

1

WHAT PERFECT OR VERY CLOSE SUBSTITUTES
WOULD THE ZERO RATING OFFER FORECLOSE?

One concern of zero rating opponents is that if
users perceive two applications as close substitutes,
then they will choose the zero-rated one over the
non-zero-rated. This presumes the content market
conforms to perfect competition (no market power
of any actor, homogeneous products, no transaction
costs, no barriers to entry, perfect information).
The reality of the content market is different, so the
model of imperfect competition is preferable for
analysing the situation. The regulator can then
assess to what degree the content is substitutable
or differentiated and to what degree the users’
preferences are differentiated.
Foreclosure via zero rating only works if there
is a close substitute. If content has different value
propositions, zero-priced offers won’t succeed
in forcing out the one that is not zero-rated.
Reviewing the traffic in the mobile apps market is
instructive. Prior to zero-rated WhatsApp being
banned in Chile, more than half a dozen competing
messaging apps enjoyed significant popularity in
the country.5 Virgin Mobile, a virtual operator
(MVNO) that had less than 1% of market revenue
and subscribers, offered non-metered use of
WhatsApp, and did not foreclose other messaging
competitors. Virgin wanted to appeal to a segment
which valued WhatsApp above other messaging
applications which compete on different features
such as chats with celebrities, groups or video. This
WhatsApp strategy was used by MVNO E-Plus in
Germany to poach subscribers from incumbent
Deutsche Telekom. It is precisely entrant operators
and resellers that need such offers to compete as
they have limited ability to differentiate on network
parameters.
Frequently, the service being zero rated comprises
such a modest amount of traffic that its impact is
negligible and the cost of measuring it exceeds the
28 InterMEDIA | October 2016 Vol 44 Issue 3

benefit of scrutiny. Similarly, the practice may be
conducted by a small or entrant operator of which
no offers could be deemed anti-competitive given
the operator’s market share. By banning this offer,
the Chilean regulator reduced the competitive
parameters on which the entrant operator could
compete, unwittingly sabotaging its own goal of
increasing service-based competition. A good
regulatory practice would be to review past
decisions to determine whether the ban has
succeeded in deterring the purported harm and
what externalities may have resulted.
In the US, T-Mobile attempts to differentiate by
zero rating an open and growing subset of its users’
most desired content. Traffic for the music and
video apps on T-Mobile’s zero-rated offers are up
across the board. The practice has given visibility
and traffic to more than 40 music streaming
providers and more than 100 video providers
which otherwise would not have experienced the
new users.6

2

DOES THE ZERO-RATED APPLICATION COST
LESS THAN EQUIVALENT USAGE OF NON-ZERO
RATED APPLICATIONS?

3

IS ZERO-RATED ACCESS TO A SUBSET OF
APPLICATIONS INTENDED TO INCREASE THE
NUMBER OF INDIVIDUALS USING THE INTERNET?

It could also be the case that two applications are
homogeneous but one costs less to deliver than the
other. Is it wrong for the operator to zero rate the
cheaper application? The situation emerged in
New Zealand in which operators offered locally
developed content for
free (as it was cheaper to
Frequently the
deliver) but charged for
international content as it
service being zero
was expensive to deliver.
rated comprises
But the zero rating was not
enough to keep New
a modest amount
Zealanders on their own
of traffic.
content; they preferred
the international content.
The free option was withdrawn because it only
amounted to 5% of the traffic and was not worth
the metering cost.
A similar situation exists in Greenland, a country
with 56,000 people. The state-owned monopoly,
TELEGreenland, offers telemedicine and education
services that are effectively zero rated while users
have a data cap for video entertainment services.7
This prioritises socially beneficial uses and also
optimises a basic 1 Mbps DSL network to double for
emergency medical services. That Greenlanders
have enjoyed telemedicine since 2008 is a testament
to prudent telecoms policy and smart design of
applications in constrained conditions.

This is an important question to distinguish those
instances of zero rating which are more likely to
lead to positive network effects arising from net
new internet users versus those designed to
arbitrage use by individuals already purchasing
internet connections. Net neutrality advocates
frequently argue that it is ‘unfair’ to provide free or
www.iicom.org
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discounted access to a narrow range of internet
applications or applications with some
functionality removed. They assert that users
should pay a higher fee for unrestricted access to
unrestricted applications. While they may assert
that the flat rate offer is morally superior, it obliges
some users to pay for capacity they don’t want. This
is effectively pure bundling, which in some cases
could amount to a competition violation.
The presumption that all end users should pay
identical prices to access the same applications
ignores economic realities and more than a century
of academic wisdom about the pricing of utilities
and public goods. To maximise distribution,
healthcare and water are priced on a myriad of
factors, including the income of the user. Zero
rating is a strategy used by renewable energy
providers to make their electricity more attractive
than that from fossil fuels. Price and product
differentiation are important ways of enabling
individuals with low valuations of internet use, or
those facing significant financial constraints, to
become internet users. Otherwise only those who
can afford internet access would pay while those
who can’t will go without.
This brings up a related point in that the demand
for internet access is based on derived demand, that
of the value of underlying services. It is not the
networks themselves that users adopt but the
services they offer. This explains why there is a low
incentive for operators to impede a user’s connection
because doing so reduces the value to the user such
that he or she would not buy the access.

4

WHICH PARTY MAKES THE
ZERO-RATING COMPLAINT?

The party that makes the complaints may
reveal important competition information. For
example, if existing operators complain, it may be
that they want to foreclose rival operators. If the
complaint comes from existing content or app
providers, they may want to foreclose entry by rival
providers. While less likely, complaints could come
from existing customers who don’t want to share
surpluses with other users.
However, the complaint could be credible if a
potential provider complains that the offer creates
a barrier to entry. The internet is an ecosystem of
complex interactions of multi-sided platforms,
which should remind telecoms regulators, charged
with policing just a subset of the many actors, not
to overlook parts of the system.
Zero-rating regulation is asymmetric, as there is
no parallel obligation on content and application
providers to refrain from activities that inhibit
innovation in the network elements of the internet
ecosystem, or from ‘picking winners’ among
internet service providers (ISPs), either in particular
technologies or companies. Unsurprisingly,
inconsistencies have emerged in the determination
of acceptable behaviours in different jurisdictions.
The presumption that all internet users should
pay the same price for access to the same
applications prevents the use and sharing of private
information that could lead to more efficient
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FREE BASICS AND M-HEALTH:
A COMPELLING PROPOSITION?
Free Basics is an open platform
combining ‘social benefit’ apps
from local and global providers
such as Facebook, optimised for
first time users with feature
phones on low bandwidth
networks in more than 40
countries. Mobile operators offer
free access to Free Basics on a
non-exclusive basis.
While the world population
is increasing, expected to be
9.5 billion in 2050, internet
adoption is slowing.10 About 43%
are now on the internet (about
3 billion people) but growth of
new users has fallen from 15% to
9% since 2009, just 270 million
new users a year.11 To close the
digital divide, internet adoption
needs to increase to 400-500
million new users annually.
Free Basics is one of the few
programmes that has succeeded
in getting first time users online.
The strategy of Free Basics
is to offer vital services and
information for the poor in the
appropriate language and format
for first time users, particularly
m-health solutions for maternity
and HIV/AIDS.12 Tens of millions
have used Free Basics to take
advantage of apps by the Mobile
Alliance for Maternal Action
(MAMA), Girl Effect, BabyCenter,
Malaria No More, Totohealth,
1DOC3, Maya, Maternitech and
Club Internet.13
More than 70% of the people
living with HIV/AIDS are in
Sub-Saharan Africa, about
25 million people. The m-health
apps in Free Basics help people

with AIDS and other diseases by
facilitating care in rural areas,
keeping users on their treatment
plans, and disease diagnosis. The
apps can deliver care to where
people are, not just at clinics, and
so give patients more privacy and
anonymity, as they suffer social
stigma when seeking care in
public. Sharing HIV/AIDS
information on social networks is
also effective in dispelling myths
about the disease and supporting
behavioural change. Free
messaging in Facebook is used to
provide patient support (as call
centres are too costly) and to
verify the authenticity of drugs –
fake AIDS drugs proliferate on
account of their high cost.
MAMA reports that 55% of
its users, pregnant women
preparing for delivery, spend
30 minutes or more on its site
on every visit on account of
zero-rated data.14 Free messaging
has made a noted improvement
in compliance to pre-natal care
visits and identification of
pregnancy risk factors.
Facebook says about half of
Free Basics users adopt the
internet after 30 days. While
impressive, at current rates this
will be less than 10% of the
needed new users globally. The
problem appears to be not too
much zero rating, but too little.
Existing programmes need to be
ramped up and supplemented
with more experimentation so
that other parties can learn from
Free Basics and launch similar
offerings to increase adoption.
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outcomes. Requiring only one price for one
standard access product requires transactions to
proceed as if all consumers are homogeneous,
when in fact their preferences are inherently
heterogeneous. Artificial imposition of the
homogeneity assumption via regulatory rulings is a
substantial intervention infringing the rights of
consumers to use their information as they see fit
– and could in some circumstances be interpreted
as a regulatory ‘taking’, in the same manner as
restricting the range of products an ISP can offer or
requiring it to make products available at regulated
prices is also a regulatory taking.
In principle, such takings should proceed only
when there is a clear empirical case that the net
harm that would result if the right is not taken is
both substantial and difficult to compensate.8
It seems somewhat paradoxical to claim to be
preserving consumer sovereignty by taking real
rights from consumers to uphold an artificial ‘right’
for consumers to participate in an outcome that
exists only in a theoretical model of perfect
competition.
Furthermore, imposing the assumption of
consumer homogeneity reduces the amount of
information available to both ISPs and content/app
providers to customise their offerings to consumer
preferences. Information that would otherwise have
been efficiently signalled or screened in customised
offers can only be obtained subsequently by other
means – inevitably with higher transaction costs.
In the long run, this would seem to impose
impediments to, rather than incentives for, the
development of new applications and contracting
arrangements. That is, banning zero rating because
the practice may pose entry barriers for new
application providers must be balanced against the
entry barriers that will be created if information
about underlying consumer heterogeneity that
would be efficiently signalled, screened, and shared,
if zero rating proceeds, cannot emerge due to
regulatory intervention banning the practice.

5

IS ZERO RATING BEING USED TO ACCESS A SITE
FOR WHICH THE USER THEN PAYS A FEE?

Zero rating may be the only viable way
of inducing existing consumers to try a
competing service or application.
(competitors) available. Zero rating may be helpful to reduce the user’s
search costs in finding alternative applications and to lower barriers
for entrant applications.
The markets for internet application adoption and usage are
monopolistically competitive. Customers make investments in using
specific applications (learning costs, emotional investments etc.) that
make them reluctant to try new variants. When a new application
enters a market where customer preferences are already wellestablished, overcoming these high search costs is likely one of the
most significant barriers to be faced. The more mature the application
market, the more established are these preferences and the harder it
will be to overcome them.
Even if the new product is superior to all others in the market,
customers will be reluctant to try it, because they do not know that it
is better for them until they have tried it. If the same price is charged
for the new and existing products, the new product will not attract
any new customers, because of the high search costs customers face.
In this case, the only way that the new product will attract new
customers is by charging less than the existing products – that is,
undertaking to meet the search costs incurred by customers. So new
products in this market are typically introduced with free trials.
However, if a new internet application is offered free of charge to
consumers, because the costs are recovered from advertising or other
sponsored revenues (eg. donations, tax funding), it is not possible to
discount the application cost to encourage switching. The only way
that potential customers’ search and switching costs can be reduced is
by reducing the internet access charge. So zero rating may be the only
viable way of inducing existing consumers to try a new product. Not
being able to offer zero rating is an entry barrier to new applications
seeking to compete with established ones. In these instances, it will be
existing applications providers, and not new entrants, who would
prefer that zero rating not be allowed.

TO SUM UP
These five questions are by no means comprehensive or prescriptive,
but we hope they help to provider a clearer understanding of the
interactions occurring within the internet ecosystem, indicate more
appropriate selection of the relevant economic models for assessing
the effects, and increase the likelihood that case by case assessment
will promote long-term welfare.

The internet is an experience ‘good’, that
is, its value cannot be ascertained until it is
consumed.9 In markets with heterogeneous
products, consumers with different preferences and
information make it costly, if not impossible for
them to identify the attributes of the products or
the fit with their preferences before they have been
consumed. Similarly a provider cannot accurately
match the offer to the consumer without some
amount of trial and error.
This process of the user switching, learning and
adjusting comprises a user’s ‘search costs’. The
larger the search costs, the smaller is the expected
benefit of the second product over the first, and it is
then less likely that the consumer will try to find a
better match, even though there is definitely a
better one. So high search costs lead to suppliers
having some market power over their existing
customers – akin to monopoly – even though there
are many different variants of the product

REFERENCES 1 Preta A, Peng P (2016). Openings for zero rating. Intermedia 44 (2). 2 Layton R (2016). Slovenia strikes down
ban on zero rating, upholds rule of law. TechPolicyDaily, 20 July. bit.ly/2ch09fB 3 BEREC (2016). BEREC guidelines on the
implementation by national regulators of European net neutrality rules. bit.ly/2bOVMIZ 4 The full paper on which this article is
based is: Howell BE, Layton R (2016). Evaluating the consequences of zero-rating: Guidance for regulators and adjudicators. SSRN.
bit.ly/2cgZRFy 5 Layton R, Elafuf-Calderwood SM (2015). Zero rating: Do hard rules protect or harm consumers and competition?
Evidence from Chile, Netherlands and Slovenia. SSRN. bit.ly/2cevayH 6 P3 Group (2016). P3 insights separate T-Mobile ‘binge on’
fact from fiction. bit.ly/2cN0QjU 7 Layton R (2015). Broadband in Greenland: How non-neutral traffic management betters society.
bit.ly/2ch2Hdy 8 Wilkinson B (2008). A primer on property rights, takings and compensation. Prepared for Business New Zealand
et al. bit.ly/2ch7lIk 9 Nelson P (1970). Information and consumer behavior. Journal of Political Economy 78 (2): 311-329.
10 Fried I (2016). Mary Meeker: This time, it’s the internet itself that is slowing down. Recode, 1 June. on.recode.net/2clsAtt
11 Kende M (2016). Why is internet growth slowing down? World Economic Forum. bit.ly/2ceG739 12 Crentsil P (2014). Achieving
scale and sustainability in m-health solutions for HIV/AIDS in Africa. In: Williams I, Skouby KE. The African Mobile Story. River
Publishers. 13 Layton R, Elaluf-Calderwood SM (2016). The role of Facebook’s Free Basics platform in promoting social benefit
applications and creating price and service competition in the market for mobile services. Case studies from Latin America, Africa
and Asia. TPRC44 accepted paper. 14 MAMA (Mobile Alliance for Maternal Action) (2016). Data and evidence. bit.ly/2cO5kpe

30 InterMEDIA | October 2016 Vol 44 Issue 3

www.iicom.org

BRONWYN HOWELL is programme director at the School of Management,
Victoria University of Wellington, New Zealand; ROSLYN LAYTON is at the
Center for Communication, Media, and Information Technologies (CMI) at
Aalborg University, Denmark.

OVER THE TOP

SEAMINGLY
SUCCESSFUL
RENÉ ARNOLD and ANNA SCHNEIDER explore the level playing
field debate on OTT services from a consumer perspective

T

he new proposal for establishing a European
electronic communications code indicates that
the European Commission intends to broaden
the definition of communications services.1
This implies treating over the top (OTT) services
the same as (legacy) electronic communications
services (ECS) under the new regulatory framework.
Following the arguments of the level playing field
debate, the Commission appears to be saying that
WhatsApp, Skype, Facebook Messenger and others
have to comply with the same rules as ECS. These
include legal intercept, interoperability and similar
rules. Interestingly, the fundamental premise on
which this decision rests is their similarity in
functionality – ie. you can use Skype to make calls,
or WhatsApp to text.
Allegedly, the secret behind the success of OTT
services is that they offer the same functionality
at no or negligible monetary cost to consumers.
A study that we conducted in Germany based on a
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representative survey of German consumers and
28 semi-structured interviews disputes this premise.
It highlights that consumers opt for OTT services
because of the additional functionalities they offer,
and not simply because they now can text ‘for free’.
Consumers send pictures, videos, voice and video
messages, and more. In fact, they craft completely
new audiovisual
communication
They are crafting
experiences – a practice
completely new
also observed in a study
on need fulfillment and
audiovisual
experiences on social
communication
media.2
experiences.
Furthermore, it will
be interesting to see
how the criterion ‘similarity of functionality’ is
going to be applied in practice. For instance, it
will be difficult to consistently sort OTT
communications services into categories
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corresponding to ECS as many of them feature
both telephony and texting functionalities that
may, may partly or may not be regarded as similar
to the ones offered by ECS. Also, the delineation is
not fully clear. Taking the example of texting, there
are many apps and websites that offer essentially
the same functionality. However, one would not
commonly label them as a communications service.
So a level playing field delineated by similarity in
functionality is likely to have blurry borders and
to be either too small or too large to be of any
actual meaning.3

ADDITIONAL FUNCTIONS THAT SET OTT APART
However, the relevance of additional functionality
goes much further than just sending pictures or
videos. For instance, groupchat – a functionality not
supported by SMS – is much appreciated by
consumers. In our survey, this was by far the most
frequently mentioned in an open question on
additional functionalities used. More than 63% of
respondents who answered this question mentioned
it. Interviewees by and large supported the
convenience of this functionality:
“I would miss being able to groupchat, writing a message
that is available for all members so there are no repetitions.
I would miss the convenience of it.“ (Ben, 22)
“Groupchat on WhatsApp makes it easy to reach my kids.
You don’t have to add and add email addresses and
attachments and all that. It’s just a lot quicker to add
pictures or stuff from the web. It’s so much faster. You
already have a group right there.” (Kerstin, 46)
“When there is an event like a friend’s birthday or
something, it is just so much easier to set up a group on
32 InterMEDIA | October 2016 Vol 44 Issue 3

WhatsApp. You just add everyone and post the info when
and where.” (Lars, 23)
Awareness and notification functionalities of OTT
messenger services are another functionality that
clearly distinguishes them from SMS. Consumers
can see when their message has been received,
when it has been read, and when the other person
is online and is typing. Interviewees in our study
highlighted the ‘read’ tick as possibly the most
important additional
functionality as compared
For many people
with SMS. Although most
it is a measure
interviewees know how to
of the intensity
deactivate it, they choose
to leave it switched on.
of personal
For many of them, it is a
relationships.
measure of the intensity of
personal relationships.
The quicker the response arrives after a message has
been read, the stronger the personal bond is.
This introduces a new layer into conversations
that SMS lacks completely. It is also true that
additional scrutiny and resulting social pressure has
been identified4 and was also perceived by our
interviewees, but it appeared to be less important
than to participants in other studies:
“Yes, if I write to someone and it’s kind of important,
then I want to know if they have received the message. And
if they don’t write back, that’s irritating. You ask yourself:
Why aren’t they answering? Especially if it’s important.”
(Lars, 23)
“Some really keep an eye on this [notifications]. There is
this aspect of surveillance. I think you have to be careful
what you make of it. […] Sometimes it makes me crazy to see
www.iicom.org
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somebody has received and read the message, but does not
reply.” (Sabine, 23)
“Of course, I would like to know when the other one has
read this. So that I can get mad because the other one has
read it, but has not bothered to reply in days. […] But that
always depends on the relationship you have or may have.”
(Shanti, 20)
Presentation of ‘self’ as part of OTT
communications services is mostly discussed in
relation to ‘selfies’ and sending these pictures.5,6
Our participants enphasised the additional
functionality of setting up individual profiles
with a profile picture. For many participants, this
presentation of self also had a social facet. The
combination of contact details and picture increases
the perceived closeness to one’s contacts. So it is not
surprising that consumers choose their profile
picture carefully, with some of them changing it
frequently to broadcast their current feelings:
“WhatsApp is really my own signature. I have a picture
for every contact.” (Emma, 19)
“The picture, the profile picture, I mean, that you see the
person you are communicating with and knowing that your
message has been received, that’s giving me the feeling of
being closer to that person. You simply know a lot more
about that other person. [as compared to SMS] (Marion, 48)

Key statistics from Germany
Pre-paid vs post-paid

CONSUMERS WANT ‘SEAMS’ BETWEEN CHANNELS
In essence, the additional functionalities clearly
distinguish OTT communications services from ECS
in the eyes of consumers. However, we also found
evidence that speaks against applying the same
interoperability obligation to OTT as to ECS.
The idea of full interoperability among all
communications services does seem intuitively
right in the context of the telephone’s ability to
connect everyone across networks, countries, even
continents. Equally, with SMS one can contact
anyone as long as one has their mobile phone
number. However, it is exactly this seamlessness
that consumers appear to circumvent when they
use OTT services. In fact, consumers actively use
the ‘seams’ between various communication
channels to negotiate their social ties, communicate
intimacy, or show urgency by choosing one
communication or another.
Such nuanced practices have become necessary as
coping strategies that consumers used to employ
before mobile and smartphones introduced an
always-on culture. In fact, nobody wants to be
always available for everybody else. When we only
had landline phones, people would simply not pick
up, mute the phone, or take it off the hook.
With the advent of mobile phones, however, not
answering the phone does not work quite as well
anymore. One is expected to have it always at hand,
always on, always available. Consequently, access to
the phone number has to be restricted.
Since this becomes more and more difficult, new
ways of managing social ties have to found. The
seams between different communication channels
help to achieve this. While some very close ties get
access to and are responded to on some channels,
others will only gain access to the most open
channels, ie. phoning and (SMS) texting.
www.iicom.org
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Interviewees in our study reported using seams
between different communications services both to
negotiate the specificities of their social ties and
signal the level of intimacy of the relationship, as
well as to adapt to the specific occasion and/or
objective of the conversation:
“I would never ever send a WhatsApp to my landlord. He
sent me one and I really couldn’t have cared less. [laughs]
For acquaintances, it is always SMS with me.” [Only with
friends WhatsApp are messages exchanged.] (Emma, 19)
“I make phone calls only to good friends or my girlfriend,
or if it is necessary for work.” (Lars, 23)
These findings are also reflected in a study on the
concept of ‘seamfulness’ of technology7 and the
results of similar studies. Another study compares
Blackberry Messenger (BBM) and SMS.8 The
researchers find initial support for our idea that
consumers use the seams between different
technologies for texting actively to manage their
social ties. They find that consumers use BBM
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and SMS to stratify their contacts into two
groups. While BBM features closer ties and
more friends, SMS is used predominately for
acquaintances and family. Another study reports a
similar finding.9 Participants choose actively
between WhatsApp, which is reserved for close
friends and similarly strong relationships, while
SMS is used for more formal acts of conversing and
weak ties. This is supported in an in-depth study on
couples’ communication channel choices, which
concludes that “using multiple channels can
also add meaning, and emphasise urgency or
importance”.10
In essence, these results point to consumers
appreciating the smoothness that their
smartphones bring into their everyday experiences
by integrating many functions in a single device.
However, they also find seams in the application of
their devices. This can be the interoperability with
other devices as well as seams between different
applications on their smartphones. But these seams
do not appear to bother consumers that much.
They negotiate these seams with ease – and another
study observed participants taking advantage of
such technological seams.11

INTENSITY OF USE

access and their devices, which opens up new
business potential for operators.
Other data we have gathered also underscores
the potential for operators in Germany – new
mobile plans tend to be pay-monthly contracts,
which usually offer more value and security to
operators.
In sum, our results cannot support the idea of
using similarity of functionality as a surrogate
measure to create a level playing field. First and
foremost, consumers turn to OTT communications
services because they offer novel functions in
addition to ECS and not because they offer the
same functionality. Furthermore, the criterion of
similar functionality does not appear to be fit for
delineating markets and
creating a meaningful
Our results cannot
level playing field. If it is
support the idea
applied too narrowly, only
of using similarity
a few OTT services may be
captured; if it is applied
to create a level
too broadly, many other
playing field.
apps, websites and services
are likely to fall under the
electronic communications regulation, which
cannot be intended.
Notably, intensive usage of OTT services does not
appear to be the detriment of telecoms providers as
consumers who use them intensively are more
likely to spend more on their mobile plans than
those who use them less intensively.
Finally, the idea of establishing a level playing
field by an interoperability obligation is in conflict
with consumers’ established social consensus of
how they use the seams between different
communication channels and services to negotiate
their social ties. Removing these seams is likely to
confuse or potentially harm consumers. Also, the
need to manage social ties and to negotiate intimacy
in a connected world would still be there – it is
likely that consumers will find new ways to
circumvent the interoperability obligation to keep
their nuanced practice alive.

Naturally, our data also allow us to take a closer
look at who uses OTT services particularly
intensively. Commonly, it is assumed that younger
consumers use these services most and one would
expect to find a strong negative correlation with age
in line with various similar studies.12,13 We tested if
age is linked to relative usage intensity of OTT
services. Our results show that while there is a
strong inverse association with age for texting,
there is no statistically significant relationship with
age for telephony. This is due to a relatively large
and stable share of consumers, who only use fixed
and/or mobile telephony for both calls within
Germany and calls abroad.
We wanted to explore further the influence
of socio-demographic variables on OTT
communications intensity beyond the ones already
highlighted in the literature. We calculated several
linear regressions using the sum of voice over IP
(eg. Skype) usage intensity and OTT messenger usage
intensity as the dependent variable. The following
independent variables reached statistical
significance:
l Age, range = 18 to 89 years, mean = 47.68 years
l Household (net) income, 12 categories ranging
from <500 euro per month to 10,000 euro and above
l Smartphone use
l Apple iOS user
l A new mobile with more high-speed data volume
purchased within the last two years.
Our results suggest that telecoms operators can
indeed profit from the trend towards OTT as we
found that the consumers who use OTT services
intensively are also the ones who have purchased a
new contract with more high-speed data allowance
for their smartphones. They are also more likely to
use Apple devices. In essence, they have a greater
willingness to pay for both their mobile internet

REFERENCES 1 European Commission (2016). Proposal for a directive establishing the European electronics communications code.
bit.ly/2cvSCds 2 Karapanos E et al. (2016). Need fulfillment and experiences on social media: A case on Facebook and WhatsApp.
Computers in Human Behavior 55: 888-897. 3 Arnold RCG et al. 2016). Der Markt für Over-The-Top Dienste in Deutschland.
WIK-Diskussionsbeitrag Nr. 409. 4 O’Hara K et al. (2014). Everyday dwelling with WhatsApp. In: Proceedings of the 17th ACM
conference on computer supported cooperative work and social computing. 1131-1143. 5 Bosch T (2011). Young women and
‘technologies of the self’: Social networking and sexualities. Agenda 25: 75-86. 6 Walker Rettberg J (2016). Seeing ourselves through
technology: How we use selfies, blogs and wearable devices to see and shape ourselves. Springer. 7 Chalmers M, Galani A (2004).
Seamful interweaving: Heterogeneity in the theory and design of interactive systems. In: Proceedings of the 5th conference on
designing interactive systems: processes, practices, methods, and techniques. 243-252. ACM. 8 Reynolds L et al. (2011). Contact
stratification and deception: Blackberry Messenger versus SMS use among students. In: Proceedings of the ACM 2011 conference on
computer supported cooperative work. 221-224. 9 Church K, de Oliveira R (2013). What’s up with WhatsApp? Comparing mobile
instant messaging behaviors with traditional SMS. In: Proceedings of the 15th international conference on human-computer
interaction with mobile devices and services. 352-361. ACM. 10 Cramer H, Jacobs ML (2015). Couples’ communication channels:
What, when and why? In: Proceedings of the 33rd annual ACM conference on human factors in computing systems. 709-712.
11 Barkhuus L, Polichar VE (2011). Empowerment through seamfulness: smartphones in everyday life. Personal and Ubiquitous
Computing 15: 629-639. 12 Kekolahti P et al. (2015). The effect of an individual’s age on the perceived importance and usage
intensity of communications services: A Bayesian network analysis. Information Systems Frontiers 17: 1313-1333.
13 Montag et al.(2015). Smartphone usage in the 21st century: Who is active on WhatsApp? BMC research notes. 8: 331.
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BUSINESS AS USUAL?
NOT ANY MORE
The US FCC is proposing a new name and a new regulatory framework for
‘special access’ services, as JONATHAN JACOB NADLER explains

F

or as long as anyone can remember, the US
Federal Communications Commission (FCC) has
referred to the provision of the dedicated
telecoms lines that enable retailers, financial
institutions, mobile network operators, and other
customers to move large amounts of data as ‘special
access’ service. And, for as long as anyone can
remember, the FCC has regulated the provision of
special access by the historic monopoly providers –
the incumbent local exchange carriers (ILECs) –
with a hodgepodge of rules. These rules classified
the ILECs as dominant carriers, required them to
file tariffs, and generally assessed the lawfulness of
filed rates based on a price cap methodology.
Over time, however, the FCC adopted so many
exceptions that even the agency concedes that the
rules “now have limited application”.1 At the same
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time, new entrants into the market, such as
cable system operators, have been largely
unregulated.
The FCC has now proposed not only to rename
special access services as ‘business data services’
(BDS), but also to fundamentally alter the existing
regulatory regime applicable to this $45 billion
market. The proposal, issued in May 2016, over
the objection of the agency’s two Republican
commissioners, would:
l Bar numerous contractual provisions that the
agency believes decrease competition and impede
customers from transitioning from legacy time
division multiplex (TDM) circuit-switched services
(such as DS 1 and DS 3 lines) to new internet
protocol (IP) packet-based offerings (such as
Ethernet connections)
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l Adopt a more granular, multi-factor definition of
the relevant product and geographic markets
l Replace the established practice of imposing
asymmetrical regulation on dominant operators
with a new regime that would impose the same
regulation on all entities that provide business data
services in any market deemed non-competitive
l Eliminate the tariff filing requirement, while
revising the price cap rules to require BDS providers
in non-competitive markets to reduce prices to
reflect productivity gains during the last decade.

FROM SPECIAL ACCESS TO BUSINESS DATA SERVICES
Because special access services are telecoms services,
they are subject to regulation under Title II of the
US Communications Act, which requires that
carriers provide telecoms services on prices, terms
and conditions that are just, reasonable and
non-discriminatory. Between 1987 and 1999, the
FCC used a price cap methodology to determine
whether the prices charged by most ILECs met this
requirement. Under the price cap regime, the FCC
established the maximum price that an ILEC could
charge for special access services. The FCC adjusted
the cap annually based on the rate of inflation
minus an ‘X-factor’, which was intended to reflect
cost savings from expected productive gains.
In 1999, in an effort to spur competition, the
FCC eliminated price cap rate regulation in any
metropolitan area in which an ILEC allowed new
market entrants to collocate facilities in a sufficient
number of its wire centres. The next year, the FCC
adopted the ‘CALLS Plan’, which changed the way
the price cap regime was applied to those ILECs that
remained subject to rate regulation. The CALLS Plan
provided that the X-factor would be set in a manner
that, regardless of productivity levels, would reduce
special access rates by a cumulative 21.5% (adjusted
for inflation) over a four year period.
In 2004, the X-factor was set at the same level as
the inflation rate – and has remained so until the
present day. As a result, the special access price cap
effectively has been frozen for more than a decade,
despite the significant increase in productivity that
has occurred during this period.
Starting in 2006, the FCC granted requests, filed
by several ILECs, to ‘forbear’ from applying Title II
and other regulatory requirements to special access
service. The FCC based this decision on its
conclusion that the market for special access
services is nationwide and that the ILECs were
facing increasing competition from new market
entrants, such as cable system operators and
competitive local exchange carriers (CLECs).
Six years later, however, the FCC changed course
and suspended further application of its 1999
‘pricing flexibility’ rules to ILECs still subject to
price caps on the grounds that the number of
collocations at an ILEC wire centre was a poor
indicator of the level of special access competition.
The FCC subsequently undertook a massive effort
to collect data regarding the actual level of
competition in the special access market. That
data provided the basis for the agency’s current
proposals.
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PROHIBITION OF ‘UNREASONABLE’ CONTRACTUAL TERMS
Historically, the FCC has been reluctant to interfere
in the non-price terms of agreements between
operators and large business customers. However,
following an investigation of several ILECs’ tariffs
for TDM-based special access services, the FCC
declared three types of provisions contained in
those tariffs to be unlawful:
l ‘All-or-nothing’ provisions. These provisions
require customers to make all purchases of a
specific type of special access service from a single
pricing plan. The FCC found that such provisions
“preclude customers from managing their business
data services purchases in an economically efficient
manner” by restricting their ability to purchase
special access services from multiple plans offered
by the same ILEC, or to “consider competitive
alternatives”, and that these restrictions “have not
otherwise been justified by reasonable business
concerns.”
l ‘Shortfall’ provisions. Carriers often provide
significant discounts to customers who agree to
purchase a minimum amount of service. Carriers
typically require customers who do not meet the
“minimum commitment level” to make a shortfall
payment. While allowing carriers to impose
cost-based shortfall payment obligations, the FCC
found that “a shortfall penalty that permits a
carrier to recover more than the amount of revenue
that a customer would have paid had it met its
minimum commitment is
unreasonable”.
The FCC undertook l ‘Early termination’
provisions. Carriers also
a massive effort to
provide significant
collect data on the
discounts to customers who
level of competition agree to purchase service for
specific time period, while
in the special access arequiring
customers who
market.
want to discontinue use of
one or more circuits before
the end of the term to make
an ‘early termination’ payment. While allowing
carriers to impose cost-based early termination
provisions, the FCC found that early termination
provisions that allow an operator to receive more
revenue that it would have received had the
customer either continued service until the end of
the contract period, or accepted a lower discount in
return for committing to a shorter service period,
are unreasonable.
The FCC expressed particular concern that such
provisions harm competition by preventing
customers “from making cost-based choices about
whether and when to transition their TDM
purchases to Ethernet services”.
The FCC ordered the ILECs whose tariffs were
under investigation to remove the unlawful
provisions from their tariffs. It also sought
comment on whether to extend these prohibitions
to all business data services, whether provided
subject to filed tariffs or commercial agreements,
and whether such prohibitions should apply in all
markets or only in those markets found to be
non-competitive.
www.iicom.org
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NARROWER PRODUCT AND GEOGRAPHIC
MARKET DEFINITIONS
The FCC has long assessed the state of special
access competition based on broad product and
geographic markets. It is now proposing a far more
granular approach to market definition for business
data services.
The FCC proposes to define BDS as a telecoms
service that “transports data between two or more
designated points at a rate of at least 1.5 Mbps in
both directions ... with prescribed performance
requirements”. BDS would include both TDM- and
IP-based services, but would exclude ‘best efforts’
mass market services, such as DSL and cable modem
services. In summary:
PRODUCT MARKET. The FCC proposes to
define multiple narrow BDS product markets,
based on customer classes. For example, the FCC
might define product markets based on factors
such as the size of the customer (small, mid-sized,
and national enterprises) or the type of customer
(wholesale, retail, or mobile backhaul). It could
further subdivide each customer class based on the
bandwidth purchased (up to 50 Mbps and above
50 Mbps).
GEOGRAPHIC MARKETS. The FCC also proposes
to define the geographic markets narrowly. Rather
than assessing competition on a nationwide or
metropolitan-area-wide basis, the agency would
assess competition within given census blocks2 or
even on a building-by-building basis. As the FCC
recognises, this approach would “create a ...
patchwork of geographic areas with different
regulatory treatment”.
Once it has defined the relevant markets, the FCC
would assess the level of competition within each
geographic market, based on factors such as the
extent of business density within a census tract (on
the assumption that greater density is correlated
with greater competition) or the number of
competing providers within the geographic area.
Based on this assessment, the FCC would generate a
list of geographic areas deemed competitive and
those deemed non-competitive.
Given that there are almost 12 million census
blocks in the US, this would be a massive
undertaking. The FCC further proposes to update
the list every three years. Interested parties would
have the opportunity to challenge any competitive
determination.

THE END OF ASYMMETRICAL REGULATION
Since the advent of competition in the 1980s, the
FCC has sought to impose greater regulation on
telecoms providers deemed to be ‘dominant’ in a
given market based on their ability to exercise
significant market power in that market. So, for
example, the FCC initially required dominant
operators in the long-distance market to file tariffs,
while allowing ‘non-dominant’ operators to provide
services subject to individualised commercial
contracts. This asymmetrical approach has been
adopted, with varying degrees of theoretical rigour,
by regulators around the world.
The FCC now proposes to replace asymmetrical
www.iicom.org

regulation with a new ‘competitive market test’
approach, which would impose comparable
regulatory requirements on all BDS providers
within a given BDS market – whether ILECs, CLECs,
cable system operators, or other providers – based
on whether the FCC had determined that the
market was competitive or non-competitive:
COMPETITIVE MARKETS. Providers in
competitive markets would be subject to minimal
regulation. They would be required to provide
service on just, reasonable and non-discriminatory
terms and would be barred from entering into
non-disclosure agreements that would prevent the
sharing of market information with the FCC and
other government entities. The FCC might prohibit
participants in these
markets from imposing
The FCC now
‘all-or-nothing’,
proposes to replace the
‘shortfall’ and
asymmetrical
‘early termination’
requirements discussed
regulation with a
above.
new ‘competitive
NON-COMPETITIVE
MARKETS. By contrast,
market test’.
providers in markets
deemed non-competitive
would be subject to significantly greater
regulations. These providers, like those in
competitive markets, would be required to provide
service on just, reasonable and non-discriminatory
terms and would be barred from entering into
non-disclosure agreements that would prevent the
sharing of market information with the FCC and
other government entities. They also would be
prohibited from imposing ‘all-or-nothing’, ‘shortfall’
and ‘early termination’ requirements on their
customers. The FCC might bar additional practices,
such as requiring a customer to agree to: purchase
services for the provider for a minimum term; buy
a specific percentage of its BDS services from the
provider; pay an ‘overage’ penalty if the customer
exceeds its volume commitment; or have the
agreement automatically renew at existing terms
for a specified period or renew on a month-tomonth basis at undiscounted levels.
Providers in non-competitive markets also would
be subject to restrictions on ‘tying’. Specifically, they
would not be allowed to “condition the sale of
business data services in a non-competitive market
on the sale of such services in a competitive
market”. This potentially would preclude three
types of provisions:
l IP migration provisions, which allow customers
to count Ethernet purchases towards fulfilling their
TDM commitments
l Provisions that leverage a pricing plan penalty
liability (such as a shortfall penalty) applicable to
TDM services to induce a customer to purchase the
provider’s Ethernet services
l Provisions that require a customer that wants to
purchase BDS services in a geographic area that is
not subject to effective competition to agree to
purchase BDS services from the same provider in
geographic areas that are subject to effective
competition.
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Finally, as discussed further below, providers in
non-competitive markets would be subject to rate
regulation.
These rules would apply to all BDS providers in a
non-competitive market. As a result, some providers
that operate in non-competitive markets – such as
cable system operators – would be subject to
significantly more regulation than they now are,
even if they lack market power in that market. This,
not surprisingly, has led to significant opposition by
newer entrants into the market.

MAKE AMERICA RATE REGULATE AGAIN
The FCC also proposes to fundamentally alter the
way it regulates BDS rates in those markets that it
finds non-competitive. First, it would eliminate the
remaining tariff filing requirements in the BDS
market. Second, the FCC would update and expand
the application of price cap regulation to ILECprovided TDM-based BDS. And, finally, it would
regulate the rates of all providers of packet-based
BDS using a ‘benchmark’ approach. In more detail:
ELIMINATION OF TARIFFING. While the FCC
has relieved many ILECs from the obligation to file
tariffs for BDS services, some carriers remain subject
to this requirement. The FCC now proposes to
eliminate BDS tariffing completely. It reasons that
this “will allow for greater use of commercial
negotiations, which will facilitate innovative
integrated service offerings designed to meet
changing market conditions and will increase
customers’ ability to obtain service arrangements
that are specifically tailored to their individualised
needs”. At the same time, BDS providers would have
to “publicly disclose their generally available rates,
terms, and conditions”.
MORE PRICE CAPS FOR TDM-BASED BDS.
The FCC proposes to significantly expand the use of
price cap regulation. The agency would continue to
apply price caps to those TDM-based BDS currently
subject to that regime, while re-imposing price caps
on TDM-based BDS that are currently exempt
pursuant to the agency’s 1999 pricing flexibility
rules. It also would end the price ‘freeze’ that has
been in effect since 2004 by adjusting the ‘baseline’
against which the price cap is calculated, and by
calculating the X-factor based on the expected
increases in ILEC productivity, rather than simply
mirroring the rate of inflation. The FCC has sought
comment regarding three different methodologies
for calculating the X-factor that appropriately
balance “precision with administrative feasibility”.
Regardless of the methodology chosen, because the
FCC believes that ILEC productivity has increased far
more than the rate of inflation, the practical effect
would be to force BDS rates down.
BENCHMARKS FOR PACKET-BASED BDS.
The FCC proposes a different approach for packetbased services, which generally have not been
subject to price caps. Specifically, the agency
would establish a benchmark for assessing the
reasonableness of packet-based BDS services offered
by any provider in a non-competitive market based
on “the price of the most comparable legacy TDM
technology”. Over time, as providers phase out
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TDM-based BDS, the packet-based BDS rates
established using this methodology would become
the benchmark against which future rates would be
measured.

DECISION DAY IN DECEMBER?
The FCC’s public comment period ended in August.
The comments showed significant disagreements
among market participants. Most wireless
providers, CLECs, business customers, and
consumer advocates contend that greater FCC
regulation of the BDS market is appropriate given
the ILECs’ residual market power. By contrast, ILECs
argue that, given the growth of competition, greater
regulation is unnecessary and, indeed, would deter
further investments. Cable
While the new rules interests generally support
greater regulation of the
will apply only to
ILECs but argue that, as
the US, they could
new entrants, they should
not be subject to increased
affect the global
regulatory requirements.
telecoms market.
FCC officials continue to
meet with industry and
user representatives. FCC chairman Tom Wheeler,
who has been the major proponent of this proposal,
has stated that he would like to issue new rules by
the end of 2016.3 This will prove challenging given
the complexity of the proposed rules, and the
significant difference of opinion both within
industry and among the FCC commissioners. Any
agency decision is almost certain to be appealed to
the courts.

REGULATE LOCALLY/AFFECT GLOBALLY
While the FCC’s new rules will apply only to
facilities located within the US, they could affect
the global telecoms market. By reducing the
wholesale price of high-capacity data lines, the FCC
could make it easier for non-US operators to provide
global services to customers with operations in the
country. The rules also could encourage a non-US
operator to enter the US mobile market.
At the same time, the FCC proposals suggest that
the gap between US and European regulators may
be narrowing. For many years, the FCC employed
light touch regulation of broadband services in
order to create incentives for facilities deployment,
while European regulators imposed greater
regulatory obligations designed to foster servicesbased competition. The FCC’s proposal, like its
earlier actions on network neutrality, appears to
reflect a greater willingness to impose regulation on
facilities-based providers in markets that it
concludes are not effectively competitive.
JONATHAN JACOB NADLER is a partner in the telecoms
group at Squire Patton Boggs, Washington, DC.

REFERENCES 1 FCC (2016). Business data services in an internet protocol environment;
investigation of certain price cap local exchange carrier business data services tariff pricing plans.
Tariff investigation order and further notice of proposed rulemaking. fcc.us/2bv54wm
2 A census block is the smallest measure used by the US government for statistical collection,
with an average size of one-seventh of a square mile (0.40 square kilometres). 3 Following
custom, regardless of who is elected president in November 2016, the chairman, a Democrat, is
expected to resign when the next president is inaugurated on 20 January 2017.
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REVIEW

BEING INDEPENDENT
he topic of regulatory independence is one of
the most important in all industries, and was
mercilessly exposed in the financial sector after
the ‘great recession’ of 2008. But it is also
crucial in the telecoms and media sectors given the
potential for adverse intervention in a wide
spectrum of issues, such as censorship, lack of
affordable internet access, privacy and lack of
culturally important content. While there are
heated debates about what regulators should have
in their remits, such as over the top (OTT) services,
the underlying issues of why and how regulators
should be independent in delivering these remits
now appear to be rising up the agenda.
The OECD, which has long covered the
governance of regulators, and economic regulators
in particular, has recently published ‘Being an
independent regulator’,1 in which it says:
“Independence is not a given. Rather, it needs to be
translated into practice throughout the work and
life of a regulatory agency.” The report builds on a
literature review that aims to “pinpoint why
independence matters”, and also relies on feedback
from a survey of 48 regulators in 26 countries,
including, in the TMT sector, Germany’s BNetzA,
France’s Arcep and Mexico’s Federal Institute of
Telecoms. They are also members of the OECD’s
Network of Economic Regulators, which the FCC
and Ofcom are yet to join.
Aiming to inject some humour, the authors note
that the film, Men in Black, portrays regulators as
anonymous and ‘above the system’ in the pursuit of
aliens, but in the real world are key players in the
policy arena. The report gets down to basics,
defining what a regulator is, and the benefits that
independence can deliver, such as long-term
stability, resisting pressure to raise or lower prices at
the expense of service quality, signalling to industry
that rules will be followed without government
interference, and the promotion of a set of
competencies and skills not found elsewhere.
But the determinants of independence are hard to
understand – there are indices of factors though,
such as financial independence, appointment of
senior members by parliament or by law, and
powers to set tariffs. The first such list in the report
is derived mostly from the telecoms sector, where
regulatory independence has a longer history,
which is also a good reason to involve telecoms
regulators in cross-industry networking.
The OECD though sees this as ‘sector bias’ and it

has also developed indicators
in its product market
regulation work.2 The authors
note that the academic
approach tends to focus on
regulators as separate entities,
but they add that “a regulator
can be part of a ministry and
in fact be more ‘independent’
than a regulator that is a
separate body”. The point
about independence is that it’s
a means to an end.
Turning to the ‘how’ of
independence, the report says:
“There have been few attempts
to unpack some of the practical
implications and features of
independence and how these
features are practised by
regulators”, and this is where the survey comes in
as it offers insight into issues such as lack of clarity
on roles, the possibly ‘hijacking’ of public
consultations by government, and, allied to this,
there are a lot of issues about relationships with
industry. Professionalism of staff is crucial, and the
appointment of the director needs safeguards
against ‘meddling’. Sources of funding appear to be
less important than the way in which needs are
determined in pursuit of independence.
Does independence matter? The report lists a lot
of theoretical market failure arguments in favour of
independence, and goes into much greater detail
on the features of independence, again from the
academic literature. Then
the report switches back
The point about
to the practical stuff from
respondents, and here
independence is that
the good news is that
it’s a means to an end.
regulators are named
where appropriate as
evidence to back up
trends, such as how the government indicates its
position about regulatory decisions, how appeals
are managed, “walking the fine line between
providing advice and making policy”, and more.
There’s a lot more here too about relationships with
stakeholders, such as consumers and industry.
Much is also made of staff professionalism and
1 OECD (2016). Being an
appointment of executive members (and the
independent regulator.
‘cooling off’ periods before they are allowed to join
bit.ly/2cFG1UC
industry). There are also a lot of references, making
2 OECD. Indicators of
this and other OECD regulatory reports solid
product market regulation.
Homepage. bit.ly/2d0jcux
sources for research. Finally, there is mention of
3 European Regulators
ERGA, the fairly recently established group of
Group for Audiovisual
European audiovisual regulators, which has also
Media Services (2016).
carried out a survey and issued a report3 on
ERGA report on the
independence in its sector, adding more
independence of national
ammunition from TMT for colleagues in water,
regulatory authorities.
bit.ly/2d2SVOT
transport and energy.
Marc Beishon
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The OECD jokes that regulators
are not like the anonymous
vanquishers of aliens as portrayed
in Men in Black. But what does
independence mean in reality?
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SHAPE OF THINGS
TO COME
How should policy and regulation adapt to times of rapidly changing
convergence? JEAN-JACQUES SAHEL shapes the discussion

B

eing actively involved in many activities of the
International Institute of Communications
(IIC), I have been able to get a feel for the
underlying shifts, patterns of evolution and
concerns common to the sometimes very different
themes explored in our workshops and conference
sessions. One underlying question raised regularly is
the role of the regulator. Beyond IIC circles, where
regulators have long occupied a central role in our
international regulators forums (IRFs), there seems
to have been an intensification of late in the
discussions on their role.
It is no wonder that the role of regulator in the
TMT/ICT sectors has come more to the fore in recent
discussions, in light of the enormous impact of the
internet around the world. It fuels much of our
economies, and harnessing its power is a key
objective for many governments. Take this
statement delivered at a recent IIC UK chapter
event:1
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“It is now obvious to most that ‘digitising’ the UK is a
must, both for consumers and for other end users like
government and industry: UK GDP and productivity stand
to gain tremendously if the nation can embrace digital
technologies. Businesses need to be able to thrive in this
environment, all end users should be able to enjoy more and
better services, and engaged, digitally literate and active
consumers are both the trend and a necessity in that
successful vision of the future.”
For those regulators whose remit covers the ICT
sector, this has translated into a significant focus on
convergence, and the intertwining of the various
sectors it encompasses – a growing phenomenon
which the IIC has been dealing with for several
decades, in fact. As was raised recently at an IIC
event on the European Union’s flagship digital
single market initiative:2
“It is the first time that the EU has a truly holistic
approach to the ‘convergence industries’, and that all of
these in turn have indeed, at last, converged:
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broadcasters like publishers are now increasingly active, if not dependent,
on their online activities. Telcos’ future is now intricately intertwined with the
continued growth and stability of the internet – and almost all of them have
advanced online and content strategies. As for internet companies, they are of
course still active in their ‘own’ field (if there is such thing as an ‘internet-only’
field) but also across other sectors, either directly or as intermediaries and
platforms.”

EXPANDING THE ROLE, OR DOING IT DIFFERENTLY?
Many of the recent discussions on the evolving role of the regulator
have tended to focus on whether to extend their scope to cover a
broader market than originally contained in their remit. But some
analysts are already asking whether we should do exactly the opposite
and narrow the scope of sector specific regulation to network access
bottlenecks only (see Brian Williamson’s article on page 22).3
But instead of how much bigger the role and scope of the regulator
should be, could the more important question be in what manner
policymakers and regulators should approach and conduct their
mission? The response to ever-evolving markets, marked by merger or
convergence, as well as the rapid evolution (or obsolescence) of
products and sometimes business models and organisations, need not
be primarily about scope of regulation. It may be about shape of
regulation: how to do the job differently to achieve the desired
outcomes of both a competitive and dynamic market situation – with
market/economic and consumer/social benefits – and the appropriate
respect for societal values more widely.
In positing a suitable future scenario, some of the key patterns that
emerge from today’s challenges are interesting, and may inform the
appropriate future way to legislate, and then to implement legislation
– which one might call the conduct of regulation.

A PLETHORA OF DILEMMAS
First, there is a need for balance. ICT policymaking and regulation
seem to face increasing numbers of tensions between apparently
exclusive propositions. An obvious one would be what some have
described as the dilemma of privacy versus security.
In the most recent IIC UK discussion4 we explored how:
“Policymakers and society more widely are faced on one hand with the need to
fight complex and novel types of threats that (mis)use the internet for the benefit
of either transnational criminal or terrorist groups to propagate their
messages – eg. in encouraging radicalisation – or to directly cause
harm – for instance through
cyber-attacks, for extortion or for
Regulators seem to damaging critical infrastructure.
On the other hand, there has been
face an impossible
discomfort by citizens-users at
choice, but must act growing
having their online data not only used
to avoid potentially by others for monetary gains but also
increasingly (many feel or perceive)
disastrous impact.
monitored by security agencies.”
Regulators seem to face an
impossible choice, and yet they need to act to avoid
potentially disastrous impact. Indeed these trends:5
“…have created a climate in which the debate over data protection, privacy,
security and surveillance is becomingly increasingly polarised. These security and
anti-terrorist imperatives have given rise to various measures around the globe
to promote the creation of ‘local clouds’, restrict data flows at the national or
regional level, or extend the ‘long arm’ of national law to cover the surveillance of
personal data held outside the jurisdiction.
“This is an explosive mix. The world now faces the risk of internet
fragmentation and very real conflicts between concerns for privacy and
fundamental freedoms, and the often seemingly incompatible objectives of
achieving network security and national security.”
This apparent dilemma between privacy and security comes with a
set of further dilemmas. Encryption is one, where companies like users
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are told at the same time, and often by the same
authorities, that either encryption is good, or it
should be banned. Both privacy and cybersecurity
professionals have argued that it is essential to
protect communications and data through
encryption.6 After the Snowden revelations in 2013,
there was a huge debate and pressure on internet
and communications companies to encrypt all
data flows. Those cloud companies that had not
encrypted their data exchanges were severely
criticised.
Yet, in the past year or so a number of
governments have raised the prospect of banning
encryption, in order to facilitate the work of law
enforcement, notably in the background of
increasing terrorist threats, as this recent quote
illustrates:7
“Messaging encryption, widely used by Islamist
extremists to plan attacks, needs to be fought at
international level, French Interior Minister Bernard
Cazeneuve said.”
A similar dilemma concerns the retention of
data for law enforcement purposes versus data
protection regulation. Underneath it all, there is a
wider social question: how to balance two different
and potentially conflicting types of security: on one
hand personal security, which includes the security
of user’s personal communication and data, and on
the other hand, collective security (which includes
‘national security’ but perhaps not only).
There are many other aspects which some pit as
dilemmas in ICT discussions, such as the infamous
‘competition versus investment’.

A PLETHORA OF REGULATORS
At the same time, convergence between various
policy spheres and imperatives is mirrored in the
complex family of regulatory agencies involved.
Different regulators increasingly have related
competence as they get to deal with similar actors.
This is apparent in privacy and the ‘market of data’
as just one example, where privacy authorities,
consumer protection and competition agencies and
telecoms regulators (and others) have at least some
competence and remit.
From the perspective of business, organisations
such as internet service providers (ISPs) or registries
that have to take down rogue websites or domains
may be dealing with consumer protection
authorities, trading standards authorities, or the
police and other law enforcement agencies (which,
under the UK’s long-debated RIPA legislation for
instance, would include some 250 different agencies
– for the UK alone).8
It does not mean that converging (merging) the
different regulators is the obvious step forward:
one would rightly argue that each may have very
specific know-how and perspective which need to
be preserved and not diluted in a bigger structure.
Data protection regulators, for example, have
fundamental values to protect that are distinct from
the economic focus of other types of regulator.
There is also still a case for different technologies
and different sub-markets within the broader
converged ICT sector to be treated differently, and
www.iicom.org
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by different regulators, as NERA notes:9 “…differences
in technology may require different regulatory treatment to
achieve a common objective.”
In the face of these dilemmas, how will
policymakers decide? And who will implement the
outcome: the law enforcement agencies, or the data
protection agencies, or the telecoms regulator, or in
some other cases, the audiovisual regulator? From
the perspective of businesses concerned, how can
they thrive or simply plan for the future if they can
be forced to do something by one side of an
administration, and fined for doing that very same
thing by another side, because it could be seen to
breach other, seemingly unrelated rules?
The answer, and even the framing of the question,
should probably not be Manichean: we should be
able to move from worrying about what seem like
opposites to dealing with them together, in other
words ‘converging’ the policy and regulatory
approach to combine principles such as the respect
for privacy and the protection of personal data,
with the need to enable government authorities to
protect national security interests. As pillars of the
rule of law, they should (must) be mutually
reinforcing, not opposites.
It is not simple of course, but balancing different
perspectives is not a new aspect of policymaking. It
may be a skill to develop further for some regulators
more used to traditional black and white rules,
together with mainstreaming collaborative ways of
working with other regulators. And who said the
job of regulators would be simple?
Mainstreaming and strengthening collaboration
between different regulators will likely need to be
on a case-by-case basis, merging their efforts rather
than their structures. Indeed, rather than adopt an
ongoing inter-ministerial type of arrangement,
it is likely that certain agencies would need to
collaborate with certain other agencies only on
certain topics and investigations. Methods of
collaboration centred on project work will need to
develop, embedding a way of doing things whereby
when certain issues arise, the parties concerned
know how to contact each other when they have
related concerns and remit, and can quickly and
easily put in place tried and tested mechanisms to
discuss and handle the issue jointly.

INTEGRATING THE GLOBAL DIMENSION
The internet and the apps, services and content that
flow over it are inherently cross-border, often global.
Some voices have called for global legislative and
regulatory frameworks to apply to ICTs including
the internet. But can we genuinely envisage full,
global regulatory convergence in the near future or
indeed, in the next generation or two?
At national as at international level, simpler
norms and legislations based on essential values are
most likely to be acceptable to most or all, and best
placed to cope with the fast pace of technological
innovation.
The examples of the OECD’s and APEC’s privacy
documents (APEC’s is the Cross-Border Privacy
Rules, CBPR) can be useful here. In 2013, the OECD
published the first update of its 1980 privacy
www.iicom.org

guidelines,10 which had served as the first internationally agreed set of
privacy principles. The update increased the text from 3 pages to 4.
The rationale was to focus on core high-level principles which the
30+ countries of the OECD, across vastly different parts and cultures
of the world, could agree on and detail in their respective national or
sub-regional legislative frameworks. It provided enough commonality
to allow for a viable, safe environment for transborder data flows,
without making it so specific as not to be acceptable to a nation’s
particular conception of private life.
In telecoms, the situation was arguably the same when the World
Trade Organisation (WTO) came up in 1993/94 with the Reference
Paper on Basic Telecoms,11 a 3-page document that
summarised key regulatory principles which should be
adhered to throughout the
now vast WTO ‘footprint’, like
Regulators will
independence of the regulator
ideally have an
or non-discriminatory
interconnection. Today, the
‘international by
reference paper arguably
design’ element in
provides the common
underpinning for most of the
their policy.
liberalised telecoms markets
around the world.
Aiming to have a very detailed common legislative
framework throughout the world is a long-term endeavour, if
it is achievable at all. In the foreseeable future, for a global system that
works we will probably need fairly simple, essential rules at global level
– strong enough, but also broad enough that they can ‘interoperate’,
coexist with local values, and do not end up imposing a particular
geography’s vision and cultural preferences on others.
It is a question of balance, this time between the global reality of the
internet-driven environment we now live in, and the desire to have
local values protected appropriately by a dedicated national or
regional framework. National regulators will ideally have an
‘international by design’ element integrated into their future
regulatory policy development process. The role of the international
function within a regulator’s structure will need to increase
correspondingly, as will transborder cooperation processes.

TECHNOLOGY EVOLVES TOO FAST FOR LEGISLATION AND REGULATION
Another key trend has been the desire for law to ‘catch up’ with
technology. The EU’s telecoms framework is now in its third revision in
15 years – and that’s not counting the several ‘side-legislations’ such as
the Connected Continent package which impacts businesses and users
in various ways. The trend is the same in privacy: no sooner has the
‘Brussels bubble’ agreed on the massive new General Data Protection
Regulation (GDPR) then it starts reviewing the e-Privacy Directive. As
technologies and uses continue to evolve, we are bound to hear further
demands for yet more updates to the legislation.
While this never-ending development of legislation may benefit
the jobs market – at least for Brussels-based lobbyists and the legal
profession – one has to wonder whether it truly benefits the market
and consumers/citizens. Businesses find it difficult to make long-term
plans as legislation may change so often; they are often also confused
by some of the new rules that are hastily concocted to protect against
the latest scare; consumers may be confused as to exactly what rights
they have; etc. We risk ending up conflating long-term essential values
and needs with short term ‘red flags’ which can end up stifling
innovation and consumer benefits.12
Here again, the OECD experience provides food for thought. Not
only is it more realistic for international acceptance – and so more
useful – to develop simple and short rules, but relying on essential
principles rather than very detailed rules ensures long-term viability of
the framework. The OECD privacy guidelines were revised only once in
33 years, and despite the massive market evolution and
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technological progress that happened in that
period, the update only added a short number of
sections to the text.
Whether it be at global, regional or national level,
legislation that remains short, based on essential
principles and values, is far more likely to stand the
test of time than often updated, rushed, confusing
detailed rules based on the latest scare or craze.

NEED FOR ACCOUNTABILITY

l Deliver superior, more robust policy, legislative and regulatory
frameworks
l Ensure the accountability of the regulatory machine
l Ensure stakeholder representation through open participation.

LEGISLATING FOR TOMORROW, REGULATING FOR NOW
In summary, the ‘arms race’ for legislation to be constantly updated to
catch up with technology and convergence is simply not sustainable.
A possible way forward is to create perennial legislative frameworks,
which can stand the test of time. In that dynamic, which some might
describe as simply a return to the original intention, regulators would
have a newly increased role, not in scope but in responsibility. The
way they work, and the importance of their work, is bound to grow.
They would be the ones in charge of ensuring the continuous
(re)interpretation of essential legal norms and values in the face of
technological, market and social evolution.
Regulatory philosophy would need to shift accordingly. Nicolas
Curien, former commissioner of French telecoms regulator Arcep, has
inspired many audiences in recent years by comparing a regulator to a
gardener:14 “…that does not try to take nature’s place, but creates the right
conditions for it to work; a gardener that prevents the emergence of an
uncontrolled jungle without trying to design a French garden.” And so
providing the right soil for this ecosystem to grow into an innovative,
competitive market that delivers economic and social benefits.
The regulators’ job will likely be an almost constant
‘balancing and combining’ act,
between sometimes apparently
Getting legislation
opposite elements, and with the
constantly updated global perspective always in
mind. Restraint will be needed,
to catch up with
yet regulators should have
technology is not
courage to act and/or send strong
signals when necessary.
sustainable.
Watchwords, if not overall
institutional goals, should
include innovation, user/consumer/citizen protection and
choice, competition and the vibrancy of markets.
In this shifting way of working, regulators will need the ability to
draw on and work directly with the range of stakeholders involved,
across the public and the private spheres. Project teamwork and
multi-stakeholder collaboration should be the norm, bringing at
the same time a wealth of expertise, stakeholder representation and
accountability.
When we look at the future of the internet and ICT, we should not
be worried about the challenges, which we should be able to tackle
while reaping potentially huge benefits. But we do have to work hard
and through innovative approaches to reinterpret our fundamental
values and norms for the reality of a transnational internet.
I look forward to expanding on these thoughts as we embark on a
new programme of IIC discussions.

The next step in that scenario is to rely more and
more on those implementing the legislation to
interpret these long-term rules on the latest cases
and concerns brought about by the latest
technology. Even if we do not move (back) to devising
long-term legislation that requires regular reinterpretation by regulators, the short-term fixes to
the law which we are getting accustomed to will
unavoidably create vagueness which only regulatory
interpretation will be able to fill. In both cases, the
regulator’s role is bound to become more important,
as they would be in charge both of implementing,
but also increasingly updating or clarifying, the
interpretation of the law and how it should be
applied as technology (and society) progresses.
With this renewed importance and responsibility,
the regulator would need to balance many
perspectives, and work more with other regulators
(nationally, with other agencies dealing with
similar markets from other perspectives, as well as
internationally) and also involve stakeholders across
the board as a matter of routine.
This direct involvement of others in evolving
policy or interpretation of the law will become more
crucial as the importance of the regulator grows: the
validity and legitimacy of its role will need to be
covered by reinforced accountability to stakeholders
– across business, the technical community, civil
society and academia – including by their direct
participation in developing regulatory policy. To
ensure this increased power is exercised fairly and
rooted in reality rather than in technocratic ivory
towers, stakeholders’ involvement should not be
limited to responding to consultations, but instead
stakeholders should be able to work genuinely
together with the regulator and with other
concerned parties in jointly analysing situations and
coming up with consensus decisions.
This ‘multi-stakeholder’ way of working is not
new, and is bound to intensify. It has proven its
worth in many spheres already.13 The IIC knows this
well, since it has followed this model since the
beginning: to have more fruitful, more robust, more
future-oriented policy discussions, from the start
the IIC brought together policy specialists not only
from both the public and private sectors, but also
from different industries, initially broadcasting and
telecoms, and later from IT and the internet.
Opening up to allow all relevant stakeholders
– from business and academia to civil society and
the technical community – to sit alongside public
officials in the development of policy, then of
legislation and then of the interpretation of how
legislation should be applied, would deliver on
several fronts:

the context of IIC UK’s February 2016 debate: ‘Data protection, privacy and surveillance: Will cyber insecurity fundamentally change
how we use the Internet?’ 6 For an in-depth and ‘different’ look at encryption, see: Six times encryption made it to the movies.
Mozilla blog, 11 July 2016. bit.ly/2cJCeDW 7 Vey J-B (2016). France says fight against messaging encryption needs worldwide
initiative. Reuters, 11 August. reut.rs/2aR2z2V 8 Home Office (2015): Regulation of Investigatory Powers Act. Response to public
consultation. bit.ly/2csIvpS 9 NERA (2016). A new regulatory framework for the digital ecosystem. pp8-9. 10 OECD (2013). Guidelines
on the protection of privacy and transborder flows of personal data. bit.ly/2cU1wzM 11 WTO (1996). Negotiating group on basic
telecommunications. Telecommunications services: reference paper. bit.ly/2cBVhnF 12 Rooney B (2011). The red flag act. Wall Street
Journal, 27 June 27. on.wsj.com/2cU1hVi 13 Beside governments and regulators the OECD includes in its digital policy committee the
business and industry, trade union, technical community and civil society advisory committees. See also Sahel J-J (2015). IANA
transition: A catalyst for enhancing the multistakeholder approach. Digital Post 11 June. bit.ly/2ci7vm5 14 Curien N (2011). Innovation
and regulation serving the digital revolution. Journal of Regulation I-1.32: 572-578. bit.ly/2cU3fFs
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