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PLAYING FAIR IN THE DITIGAL PLATFORMS PLAYGROUND – A CASE 

FOR REGULATORY NEUTRALITY AND INTERNATIONAL 

COOPERATION 

A REPORT IN THE CONTEXT OF GLOBAL REALITIES, NATIONAL CHOICES: 

COMMUNICATIONS POLICY MAKING IN A CROSS-SECTORAL, CROSS-

JURISDICTIONAL WORLD 

1. INTRODUCTION 

Throughout modern history, technology has been a consistent catalyst for positive 

change bringing great advancements in productivity, yet also great uncertainty in terms 

of how we integrate the changes that technological advances inevitably bring into our 

existing legal, social, and economic frameworks or how we need to modify those 

frameworks to deal with new realities. 

While Henry Ford did not invent the automobile, he did invent the first automobile able 

to be mass manufactured, the Model T in 1908. That great invention led to great 

productivity increases in the United States. However, for the first decade of the 20th 

century in the United States, no road rules existed as to stop signs, traffic signals, traffic 

lanes or even speed limits for automobiles.  The transition from horse and buggy to 

motor vehicles led to transformational increases in productivity, but also was a time of 

significant social transition.  Lawyer Xenophon P. Huddy's book, "The Law of 

Automobiles", first published in 1906, was the first to raise legal concepts such as the 

rights of other road users and pedestrians, which led to the "rules of the road" and 

formed the basis of much road regulation in the United States and elsewhere that 

successfully harnessed the benefits of the automobile. 

We have come a long way from the development of the motor vehicle and the inception 

of the "rules of the road", but similarly, the opportunities of new technology, whether 

it is automated vehicles or digital platforms, provides new policy challenges that need 

to be addressed, potentially with a new regulatory framework in a cross-sectoral, multi-

jurisdictional world. 

The challenge for regulators is particularly acute when the technology catalyst sparks 

change in an area as sensitive as the communications sector.  With the rise of digital 

platforms that have been described as "custodians of the internet", consumers have 

access to more information and entertainment than they could ever hope to consume.  

Individuals also have an unprecedented ability to add their own voice to this digital 

ecosystem in a way that has never before been possible.1  

The author, being a part of a generation that has grown up witnessing the evolution of 

these "custodians", appreciates the way such platforms and technologies have driven 

innovation and productivity, and the way they have facilitated the exponential growth 

in the breadth and depth of material available to consumers in the digital ether.  

Platforms such as YouTube, Facebook and WeChat now offer more than just a means 

to connect with others around the world, meaning the lines between "traditional" media 

businesses and these platforms are becoming increasingly blurred.  The challenge 

 
1  T Gillespie, 'Custodians of the Internet - Platforms, Content moderation, and the Hidden Decisions that Shape 

Social Media' (Yale University Press, 2018).  
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therefore is how we rethink and adapt the "rules of the road" which have been in place 

for traditional media businesses to regulation of the "custodians of the internet" in a 

balanced way that achieves regulatory outcomes (a key one being consumer 

empowerment), without stifling consumer choice or adversely impacting on growth and 

development in the communications sector. This is particularly the case in the areas of 

news and journalistic content, as well as in content creation.  

Globally, there have been many interesting debates and reviews conducted by various 

regulatory agencies around "big tech" and digital platforms, such as those dealing with 

data privacy and targeted advertising.  This essay focuses on a key recommendation by 

the Australian Competition and Consumer Commission (ACCC) as noted in its Digital 

Platforms Inquiry Final Report (Report),2 being that Australia should implement a 

harmonised media regulatory framework which is "platform-neutral" 

(Recommendation 6). 3  The essay then considers the contending viewpoints in an 

international context.  

The consumer benefits of digital platforms and corresponding challenges are certainly 

not exclusive to Australia. Digital platforms exist in a space which, as suggested by its 

name, does not belong to a particular geographic region, but rather in a common digital 

dimension that most global citizens access. As such, the author agrees with 

Recommendation 6 and the need for international cooperation to achieve this 

harmonised, balanced framework which not only focuses on achieving regulatory 

outcomes, but also adequately addresses the appropriate development of rules of the 

road for the digital highway that recognise the importance of achieving key policy and 

social objectives.  

Having considered the various contending perspectives (including from the digital 

platforms themselves), this essay puts forward, based on other international examples, 

a means of transnational regulatory cooperation to seek to achieve a balanced way 

forward for the regulation of digital platforms.  

2. KEY POLICY OBJECTIVES UNDERPINNING THE AUSTRALIAN 

COMMUNICATIONS LANDSCAPE 

Certain key policy objectives that concern the Australian communications landscape 

were identified through a broad review by the Department of Communications and the 

Arts (DCA) in 2016 (the DCA Review). These include, amongst others: 

▪ access to services / participation in society: citizens should have the right to 

"digital literacy"; 

▪ competition: markets should be open and competitive so as to encourage 

investment, innovation and diversity of choice. Regulatory settings should 

embody competitive neutrality across platforms and among market participants 

to minimise potential market distortions; 

 
2  The Report was released in July 2019 following an inquiry into the impact of "digital platforms", that is, 

online search engines, social media platforms and digital content aggregators, on competition in the media 

and advertising services markets. 

3  Report, p. 31.  
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▪ diversity: there should be a diversity of voice providing fair, accurate and 

transparent information in the public sphere; 

▪ Australian identity: the telling of Australian stories through Australian media 

and communications services; 

▪ Values and safeguards: ensuring content and services reflect community 

standards and users have access to avenues of complaint and redress. In 

particular, protecting children from harmful material;  

together, the Key Policy Objectives.  

The Key Policy Objectives are acknowledged and reflected in the recommendations of 

the ACCC in the Report. In line with the findings of the DCA Review that the 

distinction between the traditionally well-defined industries of telecommunications, 

broadcasting and online is now largely redundant, the business models and nature of 

the "traditional" firms operating in the broader communications sector will likely seek 

to innovate rapidly in response. It follows that the convergence of these previously 

separate paths (as shown in Figure 1) calls for a harmonised, consistent approach to 

regulation; Recommendation 6 looks to be a step in this direction to achieve the agreed 

Key Policy Objectives.  

Figure 1 

 

Source: ACMA, Broken Concepts: The Australian communications legislative landscape, August 2011, 

p. 6, accessed 5 August 2019. 

As suggested in Figure 1, the communications landscape has undergone a convergence 

in networks and service layers, which is further discussed in section 4 below.  

https://www.acma.gov.au/~/media/Office%20of%20the%20Chair/Information/pdf/ACMA_BrokenConcepts_Final_29Aug1%20pdf.pdf
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3. TACKLING THE PLATFORMS PLAYGROUND - GLOBAL INITATIVES 

In December 2017, the Australian Government provided a reference to the ACCC to 

conduct an inquiry into the impact of digital platforms on competition in the media and 

advertising services markets. 4  Since the release of the ACCC Preliminary Inquiry 

Report in December 2018, there have been a number of significant reports published 

by overseas governments that considered the same issues as the ACCC's inquiry. It is 

notable that the findings reached and the concerns expressed in these reports are broadly 

consistent with the ACCC's conclusions. Some examples of these international reviews 

which clearly demonstrate an alignment with the ACCC's objectives and concerns 

include: 

▪ the UK Department for Digital, Culture, Media and Sport, which published the 

report of the Caincross Review in February 2019. This review reached a number 

of important conclusions and recommendations, including that measures are 

required to tackle the uneven balance of power between news publishers and 

the online platforms; 

▪ the House of Lords Select Committee on Communications, which published the 

report, "Regulating in a digital world" in March 2019. This report recommended 

that a comprehensive and holistic framework for regulation that takes into 

account the role of the digital world in people's lives, be developed; 

▪ the US Federal Trade Commission launched a task force in February 2019 to 

monitor technology markets. The focus of the Technology Task Force is to 

examine industry practices in technology markets, conduct law enforcement 

investigations and review completed mergers in technology markets; 

▪ similarly, the report of the UK Digital Competition Expert Panel led by 

Professor Jason Furman, "Unlocking Digital Competition" (the Furman 

Report) published in March 2019, made a number of significant 

recommendations. These included the creation of a digital markets unit (either 

as an independent body or a function of the Competition and Markets Authority 

or the Office of Communications) tasked with developing a code of competitive 

conduct to apply to digital companies with strategic market status.  

Notwithstanding these international reports, from an economic perspective, there is 

little debate that digital platforms offer unparalleled efficiencies in accessing cross-

border markets and that they have become essential for businesses and individuals 

operating in such markets. While the unique gateway position of digital platforms 

enables them and their users to reach millions of consumers, it also opens up the 

possibility for harmful trading and data collection practices. The steps taken by 

governments and regulators to explore what should be done to create an effective 

 
4  The terms of reference for this inquiry included: (i) the extent to which platform service providers are 

exercising market power in commercial dealings with the creators of journalistic content and advertisers; (ii) 

the impact of platform service providers on the level of choice and quality of news and journalistic content to 

consumers; (iii) the impact of platform service providers on media and advertising markets; (iv) the impact 

of longer-term trends, including innovation and technological change, on competition in media and 

advertising markets; and (v) the impact of information asymmetry between platform service providers, 

advertisers and consumers and the effect on competition in media and advertising markets.   
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business environment have already shown that while something definitely should be 

done, the exact path that should be taken is not necessarily as clear.  

4. CHALLENGES IN DEVELOPING A PLATFORM NEUTRAL FRAMEWORK 

As highlighted in the 2016 DCA Review, the communications and media landscape is 

and has been going through a period of significant transformation, sparking a need for 

regulators and governments to rethink the way the industry should be regulated. The 20 

or so major Australian Government reviews on this topic over the past decade recognise 

that the previous distinctions between "traditional" media businesses and digital 

platforms are now largely redundant.  

The body of evidence from these reviews, which include the ACCC's Communications 

Sector Market Study (the final report for which was released in April 2018), the 2016 

DCA Review, the May 2012 Convergence Review of the Department of Broadband, 

Communications and Digital Economy (as the Department then was), the February 

2012 Finkelstein Review which culminated in the Report of the Independent Inquiry 

into the Media and Media Regulation and the ACMA's 2011 review of the Australian 

communications legislative landscape, look to broadly point to the same conclusion that 

the existing communications framework does not adequately deal with the changed 

communications landscape, particularly because the ability for one "publisher" to 

deliver the same content to different devices over different networks has led to 

inconsistent regulatory treatment.  

A brief overview of the current communications regulatory framework 

Before exploring the possible avenues of reform, it is useful to outline Australia's 

current communications regulatory framework, which is primarily established under 

the following Commonwealth legislation: 

▪ Broadcasting Services Act 1992: this Act regulates free to air television 

(encompassing both commercial and public broadcasters), subscription 

television and radio services. Under this Act, content quotas / requirements are 

imposed, and standards / codes are implemented; 

▪ Telecommunications Act 1997 and the Telecommunications (Consumer 

Protection and Service Standards) Act 1999: these Acts apply to carriers 

(which are owners of communications infrastructure) and carriage service 

providers, being the providers of communications services such as fixed line, 

mobile voice services and data services. There is scope in the 

Telecommunications Act 1997 (Cth) to regulate content service providers (albeit 

this option has not been used), and standards / codes are able to be put in place 

under this Act; 

▪ Radiocommunications Act 1992: this Act regulates spectrum, including the 

allocation of licenses and permitted uses. 

The ACCC also includes in this framework the Copyright Act 1968 (Cth) and the 

nationally-uniform State defamation laws, though these laws have application beyond 



 

 - 6 -  

 

the communications sector.5 Given the terms of Recommendation 6, it would also seem 

appropriate to consider the application of the Classification (Publication, Films and 

Computer Games) Act 1995 (Cth), which is supplemented by State and Territory 

legislation and a variety of supporting instruments. Interestingly the ACCC has not 

included these as part of the Australian media regulatory landscape in the Report, given 

that digital platforms have demonstrated growth in original content creation.  

The legislation and codes outlined above are primarily regulated under a self-regulated 

or co-regulated regime, with the exception of the laws pertaining to copyright and 

defamation which are privately enforced. For example, in relation to online news 

publishing and radio and TV news broadcasting, industry participants are expected to 

adhere to codes of practice (which are self-regulated), but are also subject to regulatory 

oversight from the ACMA. Similarly, in relation to advertising, industry participants 

are subject to both a self-regulated and co-regulated regime with oversight from ACMA, 

state and territory regulators, Ad Standards and the Australian Association of National 

Advertisers (AANA).  

The current legislative framework outlined above has only a limited application to 

digital platforms. For example, the Broadcasting Services Act 1992 generally does not 

apply to content services delivered via digital platforms, although the recently 

introduced restriction on gambling advertising during live sports streaming 

(implemented via a new Schedule 8 of the Broadcast Services Act 1992 and new Rules 

made by the ACMA) is a notable exception to this. The codes of conduct adopted by 

AANA and Ad Standards also apply to digital platforms, noting though that these are 

adopted under a self-regulated regime.  

Imbalances arising from the existing communications framework 

As noted in the Report, "media regulatory disparity can distort competition by 

providing digital platforms with a competitive advantage because they operate under 

fewer regulatory restraints and have lower regulatory compliance costs than other 

media businesses when performing comparable functions". 6  For example, one 

stakeholder submitted to the ACCC that commercial free-to-air broadcasters are 

required to screen a collective annual total of at least 1170 hours of programming for 

children aged up to 14 to meet content quota obligations imposed by the government, 

despite reporting significant declining audience figures in recent years and that 

children's programming quotas on commercial television broadcasters in other 

jurisdictions such as the United Kingdom, New Zealand and Canada have been either 

wholly abolished or significantly reduced. 7  Moreover, commercial free-to-air 

broadcasters are also required to comply with minimum Australian content quotas, 

meaning that Australian programming must comprise at least 55 per cent of the content 

broadcast on their primary channels between 6am and midnight.8  

 
5  Print media is not subject to any print-specific legislation, though it is subject to general laws applicable to 

defamation and copyright (amongst other matters), in an opt-in self-regulatory regime.  

6  Report, p. 189.  

7  Free TV, Submission to the Digital Platforms Inquiry Preliminary Report, February 2019, p. 27.  

8  Broadcasting Services Act 1992 s 121G.  

https://www.accc.gov.au/system/files/Free%20TV%20%28February%202019%29.PDF
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Another stakeholder highlighted to the ACCC the advantage that digital platforms 

benefit from by being able to "freely…meet new audience demands and direct almost 

all resources towards the creation of further revenue" in the broadcasting sphere, in 

contrast to radio stations that are "forced" to divert "significant portions of its resources 

into compliance with the regulatory framework'.9 A PWC report commissioned by the 

ACMA in 2014 assessed the financial consequences imposed on commercial television 

and radio broadcasters by industry codes of practice, and found that commercial TV 

broadcasters perceived complaints handling to incur the highest compliance cost, 

followed by captioning and scheduling-related requirements (which encompasses the 

classification and placement of commercials).10  

In contrast, digital platforms are unlikely to have the same degree of compliance costs 

when supplying their audio-visual content online. Digital platforms such as Facebook 

and YouTube have far greater flexibility in terms of the frequency and number of 

advertisements shown in their video content, compared to commercial TV broadcasters 

who are limited to 13 – 16 minutes of advertising content per hour.11 Additionally, the 

Broadcasting Services (Australian Content in Advertising) Standard 2018 requires that 

at least 80 per cent of advertising time broadcast annually between 6am and midnight 

be Australian-produced advertisements. 

Moreover, the same digital platforms which used to largely offer user-uploaded content, 

are increasingly competing for content rights directly against the "traditional" media 

businesses, which exacerbates the effects of the regulatory imbalances. An example of 

this is when in June 2018, Facebook won exclusive broadcast rights for the Premier 

League matches in a deal that was reportedly worth approximately GBP200 million, 

winning the broadcast rights over Beln Sports and Fox Sports Asia.12  

These shifts in the competitive dynamics of the communications landscape necessitate 

a careful consideration of the question as to whether the current sector-specific, siloed 

approach is still necessary or appropriate, as discussed in the next section.  

ACCC proposed approach and the challenges that await 

The ACCC found that the enduring Key Policy Objectives of the Australian media and 

communications regulations are of "continuing public and commercial significance in 

Australia and…persist independently of the technology, service or business model used 

to deliver content and services".13 It is therefore important that the proposed platform-

neutral framework not only addresses the shortcomings and gaps of the existing 

regulatory infrastructure, but also actively seeks to ensure that the Key Policy 

Objectives are achieved.  

 
9  Commercial Radio Australia, Submission to the Digital Platforms Inquiry Preliminary Report, February 2019, 

p. 6. 

10  ACMA, The cost of code interventions on commercial broadcasters, March 2014, p. iv.  

11  ACMA, Commercial Television Industry Code of Practice, s 5.3. 

12  Business Insider, Facebook just secured Premier League rights for the next four years, 6 July 2018, accessed 

5 August 2019.  

13  ACMA, Enduring concepts: communications and media in Australia, November 2011, p. 10.  

https://www.accc.gov.au/system/files/Commercial%20Radio%20Australia%20%28February%202019%29.PDF
https://www.acma.gov.au/-/media/Broadcasting-Investigations/Report/pdf/CCSI_ACMA_The-cost-of-code-interventions-on-commercial-broadcasters_March-2014-pdf.pdf?la=en
https://www.businessinsider.com/facebook-wins-premier-league-streaming-rights-2018-7/?r=AU&IR=T
https://www.acma.gov.au/-/media/Networks/Information/pdf/Enduring-Concepts-Communications-and-media-in-Australia.pdf


 

 - 8 -  

 

Political hurdles to effecting change 

The Report notes that the "current, sector-specific approach to media regulation in 

Australia has not adapted well to digitalisation and media convergence, including not 

readily capturing new media providers such as digital platforms. This reduces the 

overall effectiveness of the current media regulatory framework".14 While the ACCC 

acknowledges that the current communications landscape can be re-classified into the 

four broad "horizontal" layers identified by the ACMA,15 it does not yet propose a 

specific course of action through Recommendation 6 to formally implement this 

classification, noting the significance of such reform.16  

In contrast, ACMA has proposed a broader and firmer vision for communications 

regulation reform, suggesting that the four layers be enshrined in a new 

Communications Act, replacing the existing vertical silos between telecommunications, 

spectrum and broadcasting regulations. As shown in Figure 2 below, these four 

horizontal layers operate interconnectedly, with each layer in the stack providing 

services to the next in the chain until services are ultimately provided to the end user, 

and provide a robust framework to achieve the Key Policy Objectives. 

Figure 2 

 

 
14  Report, p. 196.  

15  Report, p. 175.  

16  Report, p. 199.  
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Source: ACMA Submission, Digital Platforms Inquiry: Issues Paper, April 2018, p. 5.  

While this is a possible way forward, the fate of some past reforms in the 

communications area may suggest the reasons why the Government has been slow to 

act. The media ownership law reforms that were passed by the current Government in 

September 2017 are an example of how politicised this industry can be, having been 

first announced by the Government some 18 months prior. Therefore, a potential 

challenge will be to navigate any proposed reforms through this highly politicised arena 

and achieve the Key Policy Objectives, such as the ones for "diversity of voices" and 

"competition".   

Nevertheless, the ACCC's recommendation that a process, as deemed appropriate by 

the Government, should commence to design a platform-neutral media regulatory 

framework based on relevant findings from the many recent Government reviews, 

marks a welcome shift from its position in the Preliminary Report, which called for a 

further separate, independent review.  

Digital platforms - practical challenges to implementing change 

Recommendation 6 aims to address the uneven playing field by focusing the process of 

designing the new platform-neutral framework on five matters as set out in the Report, 

being:  

▪ underlying principles: clear platform-neutral guiding principles that are 

applicable across media formats and platforms, and adaptable to new services, 

platforms and technologies; 

▪ extent of regulation: determination of the appropriate extent of regulation and 

determining appropriate roles for self-regulation and co-regulation; 

▪ content rules: a nationally-uniform classification scheme to classify or restrict 

access to content consistently across different delivery formats; 

▪ advertising restrictions: a consistent system of advertising restrictions across 

all delivery platforms, including online and offline channels; 

▪ enforcement: appropriate monitoring and enforcement mechanisms 

accompanied by meaningful sanctions.17 

While recognition of the regulatory imbalances (in particular in relation to content 

quotas, classification rules and advertising restrictions), is a key first step to levelling 

the playing field, the nature and operation of digital platforms creates practical 

challenges as to how the Key Policy Objectives can be practically achieved.  

Firstly, consumers may be harmed by being exposed to content that has not been 

subjected to rigorous quality control, content filters or adequate oversight. This was the 

case when Facebook and other platforms were used to live-stream the 17-minute attack 

on two mosques in Christchuch in March 2019, which may be viewed as an example 

of a service failing to meet the Key Policy Objective of having safeguards to protect 

 
17  Report, p. 199.  

https://www.accc.gov.au/system/files/Australian%20Communications%20and%20Media%20Authority%20%28April%202018%29.pdf
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children from harmful content. At the time, the digital platforms that were used to live-

stream the video content fell outside the ACMA's remit and thus could not be 

investigated or sanctioned.  

In response to this event, the Australian Government passed legislation in April 2019 

which introduced new criminal sanctions against providers of hosting services or 

content services (including social media services) and internet service providers, and 

required the expeditious removal of 'abhorrent violent material' reasonably capable of 

being accessed within Australia.18 However, there may be some practical challenges for 

platforms with vast amounts of user-uploaded content (such as Facebook and YouTube) 

to maintain adequate regulatory oversight and timely, rigorous quality checks and 

content filters over user-uploaded content, so as to not risk falling foul of this new 

legislation. 

Secondly, as a consequence of the algorithmic mechanisms that are intrinsic to the 

effective operation of digital platforms, information (such as journalistic material) and 

advertisements are "personalised" for each user, making it potentially challenging for 

both regulators and digital platforms to get a clear indication of the quality and quantity 

of such materials being presented to individual platform users. Again, the concern is 

particularly acute when children are at risk of being exposed to targeted online 

advertising in relation to inappropriate materials, including alcohol marketing. As 

submitted by the Foundation for Alcohol Research and Education to the ACCC, 

"[d]espite digital platforms having age requirements, many children under the age of 

13 regularly use Facebook, Snapchat and Instagram", which can increase children's 

exposure to alcohol marketing and their likelihood to start drinking earlier.19    

Another challenge stemming from the algorithmic nature of digital platforms is how 

digital platforms can ensure diversity of voices. As "custodians of the internet", digital 

platforms have a great responsibility to ensure that information sources are fair, 

accurate and transparent, particularly when these custodians are the largest source(s) of 

news referrals.20 Encouragingly, Facebook announced in April 2019 that it will be 

expanding its third-party fact-checking practices into Australia.21 When news stories are 

rated as false, they will be moved lower down a user's Facebook News Feed. The author 

hopes that a more formal approach towards setting rigorous standards in relation to the 

delivery of journalistic content is established in parallel, to consistently apply to all 

digital platforms that deliver this content. A possible way to tackle this challenge may 

be for the digital platforms to work closely in consultation with governments and 

regulators to design regulations within the proposed platform-neutral framework that 

are fit for purpose in ensuring that algorithmic mechanisms involved in curating news 

and information for digital platform users are transparent and fair.  

A final practical challenge will likely be the inability of these "custodians of the 

internet" to adhere to Australian content quotas, given the quantity of user-uploaded 

content that form the fabric of their ecosystems. It is not likely to be practical for 

platforms such as Facebook, YouTube or WeChat to require that their users must create 

 
18  Criminal Code Amendment (Sharing of Abhorrent Violent Material) Act 2019 (Cth).  

19  Report, p. 194.  

20  Report, p. 101. 

21  Facebook Newsroom, Working to Safeguard Elections in Australia, 4 April 2019, accessed 5 August 2019.  

https://newsroom.fb.com/news/2019/04/safeguard-elections-in-australia/
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a certain type of content as a condition of use. It would therefore fall upon such 

platforms to create "original" content to meet any Australian content quotas. An 

alternative would be to relax the existing content quotas imposed by legislation, albeit 

potentially at the cost of diminishing the Australian voice in our communications 

landscape.  

5. THE WAY FORWARD 

The Australian government and regulators, like those in other democracies, are now 

playing regulatory catch-up to the "tech giants" that have provided people and 

businesses with opportunities and new ways of social interaction. This has happened 

before with the advent of the automobile, so it is not a unique challenge. However, the 

challenge will be to design the new "rules of the road" in a way that empowers 

consumers, while not causing a traffic jam on the digital highway.  

With globalisation, digital platforms continue to develop, converge and perform more 

functions on an international scale.22 "Overseas" platforms like WeChat have already 

reached Australian consumers, with significant implications that touch on our 

democratic processes.23 It is more critical than ever that the Australian regulators and 

government are alive to challenges facing their peers in other jurisdictions.    

The convergence of regulatory best practices ultimately benefits consumers and the 

economy. Given the commonality of issues that governments globally are facing, it is 

likely that the benefits accruing from a considered approach to the implementation of a 

platform-neutral legal framework following further review, discussion and a 

coordinated international effort will crystallise in the following benefits:  

▪ improvement of regulatory parity which enables different businesses that 

perform comparable functions to be regulated in the same way, thereby levelling 

the playing field and increasing open and fair competition; 

▪ removal of redundant legislation to reduce overall regulatory costs on media 

and communications industries and associated regulatory burdens on 

Government agencies; 

▪ simplification of the complex system of regulations currently in place; 

▪ implementation of more effective safeguards to ensure that community 

standards and Australian audiences are adequately and consistently protected; 

and 

▪ establishment of more flexible, technology-neutral principles that are designed 

to be able to rapidly respond to technological innovations in a dynamic 

landscape.24 

 
22  Business Insider, Mark Zuckerberg's vision for Facebook sounds a lot like China, where I couldn't buy a cup 

of coffee without the app that dominates people's lives there, 8 March 2019, accessed 6 August 2019. 

23  ABC, Australia has a fake news problem on WeChat and wants Tencent's help, 10 May 2019, accessed 6 

August 2019. 

24  Report, p. 197-198.  

https://www.businessinsider.com.au/future-of-facebook-looks-like-china-wechat-2019-3?r=US&IR=T
https://www.businessinsider.com.au/future-of-facebook-looks-like-china-wechat-2019-3?r=US&IR=T
https://www.abacusnews.com/digital-life/australia-has-fake-news-problem-wechat-and-wants-tencents-help/article/3009522
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As a matter of principle, policy should be developed with the aim of fostering a fair, 

transparent and predictable business environment for all users, including traditional 

media businesses, consumers, and digital platforms. The commonality in the challenges 

faced by governments and regulators across multiple jurisdictions due to the rise of 

digital platforms may be likened to that faced by antitrust regulators back in 2000, when 

the International Competition Policy Advisory Committee (ICPAC) called on the 

United States to explore the creation of a "Global Competition Initiative", where 

government officials, private firms and non-governmental organisations could consult 

on antitrust matters. ICPAC recommended that this Global Competition Initiative be 

directed toward "greater convergence of competition law and analysis, common 

understanding, and common culture" which ultimately led to the formation of the 

International Competition Network (ICN).25  

Since then, the ICN has grown exponentially from the 14 original member jurisdictions 

(which included Australia, the UK, the US, and the EU), and is the only global body 

devoted exclusively to competition law enforcement. It is the author's hope that a 

similar body is established to facilitate the discussion of shared regulatory objectives 

with the aim of addressing the concerns identified by international regulators in relation 

to the digital platforms in a balanced, practical way.  

To that end, the author proposes that an international body, comparable to the ICN, 

should be established to provide a forum for industry participants, governments, and 

media and competition regulators to build consensus and convergence towards sound 

policy principles across the global media and competition community. As noted by the 

founder and chief executive of Facebook, Mr. Mark Zuckerberg:  

"Technology is a major part of our lives, and companies like Facebook have 

immense responsibilities. Every day, we make decisions about what speech is 

harmful, what constitutes political advertising, and how to prevent 

sophisticated cyberattacks. These are important for keeping our community safe. 

But if we were starting from scratch, we wouldn't ask companies to make these 

judgments alone. 

I believe we need a more active role for governments and regulators. By 

updating the rules for the Internet, we can preserve what's best about it – the 

freedom for people to express themselves and for entrepreneurs to build new 

things – while also protecting society from broader harms. 

From what I've learned, I believe we need regulation in four areas: harmful 

content, election integrity, privacy and data portability" (emphasis added).26  

The goal of the ACCC's Recommendation 6 is not to achieve absolute uniformity of 

regulation across media businesses and digital platforms, particularly where they 

perform different functions.27 However, as noted by Apple CEO Tim Cook, "we have 

 
25  ICN, https://www.internationalcompetitionnetwork.org/about/ , accessed 3 August 2019.  

26  The Washington Post, Mark Zuckerberg: The Internet needs new rules. Let's start in these four areas, 

accessed 3 August 2019. 

27  Report, p. 200.  

https://www.internationalcompetitionnetwork.org/about/
https://www.washingtonpost.com/opinions/mark-zuckerberg-the-internet-needs-new-rules-lets-start-in-these-four-areas/2019/03/29/9e6f0504-521a-11e9-a3f7-78b7525a8d5f_story.html?utm_term=.ecb5dc5181a5
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to admit when the free market is not working…it is inevitable that there will be some 

level of regulation".28  

This essay has sought to consider the various contentions from industry participants 

and regulators in relation to the benefits and detriments of digital platforms. Having 

assessed the various perspectives and challenges, this essay has sought to put forward 

a process to create a platform-neutral global media regulatory framework in the form 

of a media regulatory equivalent of the ICN, to set out clear rules based on sound policy 

objectives to preserve those little "cracks" in the market, through which the light of 

competition can shine.29 

 
28  Axios, Apple CEO Tim Cook calls new regulations "inevitable", 19 November 2018, accessed 6 August 2019. 

29  Commissioner Vestager, Association of European Competition Law Judges Annual Conference, 6 June 2019, 

accessed 6 August 2019. 

https://www.axios.com/axios-on-hbo-tim-cook-interview-apple-regulation-6a35ff64-75a3-4e91-986c-f281c0615ac2.html
https://ec.europa.eu/commission/commissioners/2014-2019/vestager/announcements/competition-and-digital-economy-0_en

